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COMMONWEALTH VS. ORNER
1. Although a crime formally charged in an information need not be precisely the

same as the offense stated in the complaint, it must be substantially the same or cog-
nate to the offenses charged in the criminal complaint. A cognate offense is one not
specifically charged in the complaint, but whose elements are sufficiently described
therein to give the accused notice that he may be indicted for it.

2. The purpose of the Rape Shield statute is to prevent a trial from shifting its
focus from the culpability of the accused towards the virtue and chastity of the vic-
tim. By so doing, the legislature hoped to end the practice of those defense attorneys
who elected to try the victim instead of defend their client.

3. Courts have found other exceptions to the Rape Shield statute. To invoke one
of the limited exceptions to the broad exclusions of the shield law, an adequate, spe-
cific offer of proof must be made and the absence thereof is fatal to a defendant’s
challenge to the rape shield law.

4. In an effort to ensure that evidence of a victim’s past sexual conduct is truly rel-
evant and exculpatory, a defendant wishing to introduce such evidence must make a
specific, written proffer to the court.

5. As applied to the Rape Shield Law, relevant evidence is that which may tend
to directly exculpate the accused by showing, , bias, hostility, motive to lie
or fabricate, evidence of a sexual encounter with another person on the date in ques-
tion, or impeachment by use of a prior inconsistent statement.

In the Court of Common Pleas of Adams County, Pennsylvania,
Criminal, No. CR-1093-2008, COMMONWEALTH OF PENN-
SYLVANIA VS. JACK C. ORNER, JR.

Shawn Wagner, Esq., for Commonwealth
Steve Rice, Esq., for Defendant
Kuhn, P.J., August 13, 2009

OPINION ON DEFENDANT’S OMNIBUS
PRE-TRIAL MOTION

Before the Court for disposition is Defendant’s Omnibus Pre-Trial
Motion filed December 15, 2008. Defendant filed a brief on the
Constitutional issue he raised on June 1, 2009 in response to a
request from the Court. For reasons contained herein, said motion is
denied.

BACKGROUND
On August 28, 2008, Officer J. Michael Grim, Chief of the East

Berlin Borough Police Department, filed a criminal complaint and an
Affidavit of Probable Cause wherein he averred receiving a report
from the alleged victim, L.A.S. (d.o.b. March 4, 1991), that her step-
father, Defendant, had performed various non-consensual sexual acts
on her during the period between January, 2007, and June 1, 2008.



Defendant was charged with Corruption of Minors, Aggravated
Indecent Assault, five counts of Indecent Assault (without consent of
the other), and one count of Indecent Assault (on a person under the
age of 16).1 A preliminary hearing was held on October 27, 2008,
and all charges were held for court.

In an interview with Officer Grim on June 18, 2008, the alleged
victim reported that in January, 2007, she and Defendant were
wrestling when he grabbed her breast. Defendant allegedly contin-
ued to fondle her breasts while they were seated on a couch and
placed the alleged victim’s hand on the crotch area of his pants. The
alleged victim further reported that Defendant forced her to French
kiss and masturbate him. She alleged that she was forced to perform
oral sex on Defendant approximately 15 times.

She also reported that one day Defendant wanted to have sex with
her while they were in the garage but she was able to avoid it by
telling him she was having her period. She claimed that Defendant
later inserted a purple vibrator into her vagina and digitally penetrat-
ed her approximately 10 times over the year-and-a-half period. It was
alleged that all of these acts occurred at 120 East King Street, East
Berlin, Adams County.

The Affidavit alleged that Officer Grim was scheduled to inter-
view Defendant on June 19, 2008, but Defendant was unable to
attend because of a prescription drug overdose that required him to
be transported to Hanover Hospital.2 Officer Grim did interview
Defendant at the Pennsylvania State Police headquarters on June 23,
2008. Defendant denied all of the allegations.

On November 24, 2008, a Criminal Information was filed against
Defendant charging him with the following offenses:

1. Count 1: Involuntary Deviate Sexual Intercourse in violation
of 18 Pa.C.S.A. § 3123(a)(7);

2. Count 2: Aggravated Indecent Assault in violation of 18
Pa.C.S.A. § 3125(8);

3. Count 3: Sexual Assault in violation of 18 Pa.C.S.A. § 3124.1;
4. Count 4: Aggravated Indecent Assault in violation of 18

Pa.C.S.A. § 3125(a)(1);

1 18 Pa.C.S.A. §§ 6301(a)(1); 3126(a)(8), & 3126(a)(1) & (8).
2 A supplemental discovery packet provided to the Court by the Commonwealth

identified the hospital Defendant was taken to as York Hospital.



5. Count 5: Corruption of Minors in violation of 18 Pa.C.S.A.
§ 6301(a)(1);

6. Counts 6-9: Indecent Assault without consent in violation of
18 Pa.C.S.A. 3126(a)(1); and

7. Count 10: Indecent Assault on a Complainant under the age of
16 in violation of 18 Pa.C.S.A. § 3126(a)(8).

On December 15, 2008, Defendant filed an Omnibus Pre-Trial
Motion. In that Motion, Defendant requested the following:

A. Motion For Production And Inspection of CYS Records;3

B. Motion For Production And Inspection of School Records;
C. Motion to Quash counts 1-3 as violating Pa. R. Crim. P. 560;
D. Motion to Invalidate 18 Pa.C.S.A. § 3123(a)(7) as unconstitu-

tional;
E. Motion in Limine concerning the alleged overdose by

Defendant prior to the first scheduled interview with Officer
Grim; and

F. Motion to Admit Evidence of Complainant’s Past Sexual
Conduct.

The Motion for Production And Inspection of School Records is
granted in part in accordance with the attached Order. This Opinion
will address issues C through F.

A hearing was scheduled for February 27, 2009, but no testimony
was taken and the matter was submitted to the Court on the Motion
and Briefs to be filed by April 17, 2009. No briefs were filed.

By letter filed May 28, 2009, Defendant’s counsel advised the
Court that he was no longer challenging the admissibility of the
alleged overdose as set forth in the motion in limine. Defendant indi-
cated that on April 28, 2009, he received supplemental discovery
from the Commonwealth which contained York Hospital reports
from the night of Defendant’s alleged overdose. The Court received
that same supplemental discovery on May 28, 2009. The reports
indicate that Defendant informed hospital personnel he took the pills
because “It felt like the right thing to do.” Evidence that an accused
attempted to commit suicide is relevant as a circumstance tending to
show consciousness of guilt. , 610 A.2d 1020, 1026

3 This Motion was addressed by Order dated March 4, 2009.



(Pa. Super. 1992). Defendant has requested a hearing on the admis-
sibility of the alleged statements he made to hospital personnel.
Defendant argues that because he was apparently under the influence
of a number of substances at the time the statements were given,
there may be a reliability issue. That request is granted.

DISCUSSION
Issue C: Motion to Quash.

Defendant alleges that the inclusion of additional charges in the
criminal information that were not a part of the criminal complaint
and not subject to a preliminary hearing violates Pa. R. Crim. P.
560(B)(5). Rule 560 provides:

(A) After the defendant has been held for court, the attor-
ney for the Commonwealth shall proceed by preparing an
information and filing with the court of common pleas.

(B) The information shall be signed by the attorney for
the Commonwealth and shall be valid and sufficient in
law if it contains:

…

(5) a plain and concise statement of the essential elements
of the offenses substantially the same as or cognate to the
offense alleged in the complaint; …

Counts 1-3 of the Criminal Information were not included in the
Complaint filed on August 28, 2008.

The addition of new charges in the Information appears to be the
result of testimony the alleged victim offered at the preliminary hear-
ing. Defendant filed a copy of that transcript with his letter of May
29, 2009. Defendant’s Motion indicates that during the hearing the
alleged victim stated for the first time that she performed oral sex on
Defendant prior to turning age 16.
. Commonwealth made a motion to amend the charges at the pre-

liminary hearing but that motion was denied.
Complainant testified at the hearing that Defendant began to “touch

her” in January, 2007, including touching her vaginal area through her
clothing and digitally penetrating her vagina. [N.T. 7; 9-10, October
27, 2008]. She further testified that he placed a vibrator in her vagina
in the summer of 2007. at 11. She also indicated that Defendant



first forced her to perform oral sex on him in February, 2007. at 14.
Complainant further alleged she was first forced to masturbate
Defendant in mid-March, 2007. at 16. Commonwealth made a
motion at the end of the hearing to amend the Complaint to add counts
under 18 Pa.C.S.A. §§ 3123(a)(7) & 3125(a)(8). at 52-53. The
Magisterial District Judge denied the request, seemingly because the
motion to amend the Complaint was made after the Commonwealth
rested at the preliminary hearing. at 54.

Count 1 of the Information charges Defendant with violating 18
Pa.C.S.A. § 3123(a)(7). That section provides that an individual com-
mits a felony of the first degree when “the person engages in deviate
sexual intercourse with a complainant…(7) who is less than 16 years
of age and the person is four or more years older than the complainant
and the complainant and person are not married to each other.”

. Deviate Sexual Intercourse is defined as
“[s]exual intercourse per os or per anus between human beings and
any form of sexual intercourse with an animal. .
This charge appears to be based on the Complainant’s preliminary
hearing testimony that she was forced to perform oral sex on
Defendant in February, 2007, prior to her turning 16.

Count 2 of the Information charges Defendant with violating 18
Pa.C.S.A. § 3125(a)(8). That section provides that penetration of the
genitals or anus of the complainant for any purpose other than good
faith medical, hygienic or law enforcement purposes constitutes
aggravated indecent assault if “the complainant is less than 16 years
of age and the person is four or more years older than the com-
plainant and the complainant and the person are not married to each
other.” . This count also appears to arise
from preliminary hearing testimony by the Complainant that
Defendant digitally penetrated her vagina in January, 2007, prior to
her turning age 16.

Count 3 of the Information charges Defendant with violating 18
Pa.C.S.A. § 3124.1. That section provides that one commits sexual
assault when the person engages in sexual intercourse or deviate sex-
ual intercourse without the consent of the other.

Sexual intercourse includes penetration per os and per
anus. It is unclear why this count was added
after the Complaint was filed.



In the Criminal Complaint, Defendant was charged with five
counts of Indecent Assault without consent4 for allegedly touching
the breasts, buttocks and vagina of the Complainant, engaging in
oral sex with the Complainant, having the Complainant touch his
penis5, penetrating the vagina of the Complainant with a foreign
object and Deviate Sexual Intercourse. He was also charged with
one count of Indecent Assault on a person under the age of 16 for
allegedly touching the Complainant’s breasts. He was further
charged with Aggravated Indecent Assault without consent for
allegedly penetrating the Complainant’s vagina with his hand.6

Although a crime formally charged in an information need not be
precisely the same as the offense stated in the complaint, it must be
substantially the same or cognate to the offenses charged in the crim-
inal complaint. , 501 A.2d 689, 690 (Pa. Super. 1985).
The defendant cannot be required to answer a charge different or
unrelated to the one for which he has been arrested and held on bail.

at 690-91. A cognate offense is one not specifically charged in
the complaint, but whose elements are sufficiently described therein
to give the accused notice that he may be indicted for it.

, 14 Pa. D. & C.3d 129, 132 (Luzerne Co. 1980). The
Commonwealth is not bound by the technical charge in the com-
plaint but may, if the facts warrant it, charge the commission of any

4 --“A person is guilty of indecent assault if the person has
indecent contact with the complainant, causes the complainant to have indecent con-
tact with the person or intentionally causes the complainant to come into contact with
seminal fluid, urine or feces for the purpose of arousing sexual desire in the person
or the complainant and;
(1) the person does so without consent;
…
(8) the complainant is less than 16 years of age and the person is four or more years
older than the complainant and the complainant and the person are not married to
each other.

.
5 Even if the alleged touching of Defendant’s penis was through his pants, inde-

cent assault is still present if there is no skin to skin contact if complainant’s hand is
placed in the genital area while the Defendant is wearing pants or underwear.

, 650 A.2d 1084, 1085 (Pa. Super. 1994).
6 “[P]enetration, however slight, of the genitals or anus of the complainant with a

part of the person’s body for any purpose other than good faith medical, hygienic or
law enforcement procedures” constitutes Aggravated Indecent Assault if done with-
out the complainant’s consent. .



crime cognate to the one set forth in the complaint, even though it is
of a higher grade. Without providing any reasoning, Superior
Court has previously held that the crime of indecent exposure is cog-
nate to the crimes of rape, statutory rape, indecent assault, and cor-
ruption of minors. , 364 A.2d 425, 426 n. 1 (Pa.
Super. 1976).

I find that the three charges added to the Criminal Information
were cognate offenses to those charged in the Complaint. Defendant
was well aware of the allegations and charges against him. Charges
had already been filed against Defendant for allegedly engaging in
oral sex with the Complainant,7 penetrating her vagina with his
hand8 and penetrating her vagina with a foreign object,9 all without
her consent. Furthermore, the Complaint included a charge of devi-
ate sexual intercourse (oral sex or penetration with a foreign object)
without consent.10 Counts 1 and 2 of the Information appear to sim-
ply allege that these incidents, penetration of the Complainant’s vagi-
na with Defendant’s hand and oral sex, occurred prior to the
Complainant turning 16.11 The Complaint and Affidavit of Probable
Cause allege that Defendant engaged in a series of inappropriate sex-
ual activities with the Complainant during a time period that began
prior to her obtaining age 16. Defendant was certainly on notice that
he may be charged with engaging in certain sexual acts with the
Complainant prior to her turning age 16. Accordingly, Counts 1 and
2 of the Information were properly charged.

Count 3 was also properly brought. The crime of Sexual Assault
requires the Commonwealth to show that Defendant engaged in non-
consensual sexual intercourse or deviate sexual intercourse with the
complainant. . The Complaint contained a
charge that Defendant had engaged in oral sex with the Complainant
without her consent. Furthermore, the Complaint included an
Indecent Assault charge that was based on a claim that Defendant
engaged in deviate sexual intercourse with Complainant without her
consent. Oral sex is considered sexual intercourse and deviate sexual

7 18 Pa.C.S.A. § 3126(a)(1).
8 18 Pa.C.S.A. § 3125(a)(1).
9 18 Pa.C.S.A. § 3126(a)(1).
10 18 Pa.C.S.A. § 3126(a)(1).
11 18 Pa.C.S.A. §§ 3125(a)(8) [Penetration] & 3123(a)(7) [Oral Sex].



intercourse. . Accordingly, the facts, as alleged
in the initial complaint, warranted a charge of Sexual Assault and,
therefore, Defendant was on notice that he could be charged with
Sexual Assault.

Accordingly, Defendant’s Motion to Quash is denied.
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