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ESTATE NOTICES

KENNETH LEE SHAW, SR, a/k/a
KENNETH L. SHAW, SR., late of
Notice is hereby given that letters Connellsville Township, Fayette County, PA (3)

testamentary or of administration have been Executor: Kenneth L. Shaw, Jr.
granted to the following estates. All persons 1613 South Pittsburgh Street
indebted to said estates are required to make Connellsville, PA 15425
payment, and those having claims or demands ¢/0 201 North Chestnut Street
to present the same without delay to the P.O. Box 342

administrators or executors named. Scottdale, PA 15683

Attorney: James S. Lederach

Third Publication JOSEPH E. SMITHLEY, a/k/a JOSEPH
EDWARD SMITLEY, late of Dunbar

Borough, Fayette County, PA ()

RAYMOND E. BIDDLE, a/k/a RAYMOND Personal Representative:
E. BIDDLE, JR., a/k/a RAYMOND BIDDLE, Angela Jo Smitley
late of North Union Township, Fayette County, c/o Watson Mundorff, LLP
PA (3 720 Vanderbilt Road
Administratrix: Belinda L. Smith Connellsville, PA 15425
c/o Davis & Davis Attorney: Timothy J. Witt
107 East Main Street
Uniontown, PA 15401
Attorney: Gary J. Frankhouser WILLIAM SUFFERN, a/k/a WILLIAM

EDWARD SUFFERN, late of Connellsville,
Fayette County, PA (3)

MACE C. COUGHENOUR, late of Bullskin Administrators: Linda R. McCabe and
Township, Fayette County, PA (3) Kathleen A. Nicholson
Executrix: Dorothy J. Faith 519 Tukosh Street
439 Johnson Lane Tarrs, PA 15688
Connellsville, PA 15425 c/o 749 North Church Street
c/o 32 West Third Street Mount Pleasant, PA 15666
Greensburg, PA 15601 Attorney: Paul Toohey

Attorney: Peter P. Cherellia

JOHN E. KAVULICK, a/k/a JOHN Second Publication
EDWARD KAVULICK, late of Perry

Township, Fayette County, PA (3) ) RICHARD ALLEN CRAMER, SR., late of
Administm_tor: John Everett Kavulick Grindstone, Fayette County, PA (2)
1593 Banning Road Personal Representative: Betty K. Cramer
Dawson, PA 15428 c/o Dellarose Law Office, PLLC
c/o Bassi, Vreeland & Associates, P.C. 99 East Main Street, Suite 101
P.O. Box 144 Uniontown, PA 15401
111 Fallowfield Avenue Attorney: Melinda Deal Dellarose

Charleroi, PA 15022
Attorney: David B. Bassi

BETTY LOU FRANKENBERY, late of
Uniontown, Fayette County, PA ()

JOHN PRITTS, late of Saltlick Township, Executrix: Marlene Joyce Burke
Fayette County, PA ¢3) ¢/0 51 East South Street
Executor: Marvin D. Snyder Uniontown, PA 15401
c/o Snyder & Snyder Law, PLLC Attorney: Webster & Webster

17 North Diamond Street
Mt. Pleasant, PA 15666
Attorney: Marvin Snyder
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ANTOINETTE MAE GUERRIERI, a/k/a
ANTOINETTE M. GUERRIERI, a/k/a
ANTOINETTE GUERRIERI, late of
Redstone Township, Fayette County, PA (2

Personal Representative:

Gary Lee Guerrieri

c/o Davis & Davis

107 East Main Street

Uniontown, PA 15401

Attorney: James T. Davis

LORETTA S. MARTIN, a/k/a LORETTA
SARAH MARTIN, a/k/a LORETTA
MARTIN, late of Dunbar Township, Fayette
County, PA (2

Personal Representative: Nancy Hoover

c/o Watson Mundorff, LLP

720 Vanderbilt Road

Connellsville, PA 15425

Attorney: Timothy J. Witt

GWENDOLYN TAKACS, a/k/a
GWENDOLYN O. TAKACS, late of
Uniontown, Fayette County, PA (2
Executor: Shannon Aronhalt
6000 Boxer Drive
Bethel Park, PA 15102
c/o Fiffik Law Group, PC
661 Andersen Drive, Suite 315
Foster Plaza 7
Pittsburgh, PA 15220
Attorney: Matthew Bole

EMERYETTA MARIE TIMMS, late of West
Brownsville, Washington County, PA (2)

Administrator: Colette M. Brady

113 Alicia Heights Road

Brownsville, PA 15417

c/o P.O. Box 488

California, PA 15419

Attorney: Lisa J. Buday

JAMES N. MCKEVITT, late of Washington
Township, Fayette County, PA (2

Executor: Brian Sean McKevitt

181 Guthrie Lane

Somerset, PA 15501

c/o 10 Spruce Lane

Charleroi, PA 15022

Attorney: Dennis Paluso

BETTY RAE MOYER, late of Dunbar
Borough, Fayette County, PA (2)
Personal Representative: Daniel L. Moyer
c¢/o Watson Mundorff, LLP
720 Vanderbilt Road
Connellsville, PA 15425
Attorney: Robert A. Gordon

JULIA SIBLE, a/k/a JULIA A. SIBLE, late of
Uniontown, Fayette County, PA (2)

Executrix: Richelle Aronhalt

6000 Boxer Drive

Bethel Park, PA 15102

c/o Fiffik Law Group, PC

661 Andersen Drive, Suite 315

Foster Plaza 7

Pittsburgh, PA 15220

Attorney: Matthew Bole

JOHN T. VISOCKY, a/k/a JOHN THOMAS
VISOCKY, late of Connellsville, Fayette
County, PA (2

Personal Representative:

Daniel Thomas Visocky

c/o Watson Mundorff, LLP

720 Vanderbilt Road

Connellsville, PA 15425

Attorney: Timothy J. Witt

First Publication

WILLIAM GATES BROWN, JR., a/k/a
WILLIAM G. BROWN, late of German
Township, Fayette County, PA (1)
Co-Executor: James W. Brown and
Donald R. Brown
c/o Adams Law Offices, PC
55 East Church Street, Suite 101
Uniontown, PA 15401
Attorney: Jason Adams

MARTIN COSIMATTO, a/k/a MARTIN A.
COSIMATTO, late of Redstone Township,
Fayette County, PA (1)

Executrix: Paula Batt

7796 Belvale Drive

Alexandria, Virginia 22315

c/o Newcomer Law Offices

4 North Beeson Boulevard

Uniontown, PA 15401

Attorney: Ewing Newcomer
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LOUISE BARBARA DELSIGNORE, a/k/a
LOUISE B. DELSIGNORE, late of Redstone
Township, Fayette County, PA (1)

Personal Representative:

Kathryn Ann Gmutza

c/o Watson Mundorff, LLP

720 Vanderbilt Road

Connellsville, PA 15425

Attorney: Robert A. Gordon

DARRELL VAUGHN RHODES, late of
Smithfield, Fayette County, PA (1)
Executor: Darrell V. Rhodes, Jr.
c/o Radcliffe Law, LLC
648 Morgantown Road, Suite B
Uniontown, PA 15401
Attorney: Robert R. Harper, Jr.

FRANKLIN DELANO KENNISON, a/k/a
FRANKLIN D. KENNISON, late of South
Union Township, Fayette County, PA (1)
Executrix: Terry Jean Kennison Williams
c/o Adams Law Offices, PC
55 East Church Street, Suite 101
Uniontown, PA 15401
Attorney: Jason Adams

THOMAS SAVELL, a/k/a THOMAS
CHARLES SAVELL, late of Bullskin
Township, Fayette County, PA (1)

Executor: James S. Tucholski

113 Deer Creek Drive

Mt. Pleasant, PA 15666

c/o 749 North Church Street

Mt. Pleasant, PA 15666

Attorney: Paul Toohey

JANET R. KINNEER, late of Bullskin
Township, Fayette County, PA (1)

Personal Representative: Gary R. Kinneer

c/o Watson Mundorff, LLP
720 Vanderbilt Road
Connellsville, PA 15425
Attorney: Timothy J. Witt

GEORGE E. KOLESSAR, JR., late of
Menallen Township, Fayette County, PA (1)
Executrix: Gwen A. Shoaf
c/o 51 East South Street
Uniontown, PA 15401
Attorney: Webster & Webster

ANNA LESKO, late of Brownsville, Fayette
County, PA (1)

Executrix: Linda Ritsko

c/o Davis & Davis

107 East Main Street

Uniontown, PA 15401

Attorney: James T. Davis

ALFRED Z. PALANKEY, late of Dunbar
Township, Fayette County, PA (1)
Executrix: Lynne Palankey May, a/k/a
Lynne E. May
c/o 51 East South Street
Uniontown, PA 15401
Attorney: Anthony S. Dedola, Jr.
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LEGAL NOTICES

NOTICE

Notice is hereby given pursuant to the
Provisions of Act of Assembly No. 295,
approved December 16, 1982, known as the
Fictitious Names Act, of the filing in the Office
of the Secretary of the Commonwealth of
Pennsylvania, at Harrisburg, Pennsylvania, on
April 29, 2019, a Certificate to conduct business
in Fayette County, Pennsylvania, under the
assumed or fictitious name, style or designation
of Almost Home Recovery House, with its
principal place of business at 21 Franklin Street,
Uniontown, Fayette County, PA 15401. The
name and address of the entity interested in the
said business is Patricia A. Kelly, 185 Myers
Road, McClellandtown, PA 15458.

Gary J. Frankhouser, Esquire
DAVIS & DAVIS

107 East Main Street
Uniontown, PA 15401

IN THE COURT OF COMMON PLEAS OF
FAYETTE COUNTY, PENNSYLVANIA
CIVIL DIVISION
No. 2085 of 2022
JUDGE LINDA R. CORDARO

INRE: 2012 CHEVROLET MALIBU
VIN 1G1ZC5E00CF200844
TO: SHIRLEY ANN MISENKO,

her heirs, successors and assigns, generally,

You are hereby notified that Mary Beth’s
Towing, LLC, the Petitioner has filed a Petition
at the above number and term in the above-
mentioned court in an action to involuntary
transfer a vehicle title wherein it is alleged that
she is the owner in possession of a 2010
Chevrolet Malibu having a VIN No:
1G1ZC5E00CF200844.

Title to the above-described vehicle lists
Shirley Ann Misenko as the record owner on
said vehicle.

Said Petition sets forth that the Petitioner is
the owner of the above-described vehicle. The
Petition was filed for the purpose of barring all
of your right, title, and interest, or claim in and
to all or a portion of said vehicle and to transfer
the title to Petitioner.

You are hereby notified that a hearing has
been scheduled for March 22, 2023 at 9:30
a.m. in Courtroom No. 3 of the Fayette County
Courthouse in Uniontown, Fayette County,
Pennsylvania to terminate your rights to the
above captioned vehicle. If you do not attend,
the hearing will go on without you and the Judge
will render a final decision in your absence.

YOU SHOULD TAKE THIS NOTICE TO
YOUR LAWYER AT ONCE. IF YOU DO
NOT HAVE A LAWYER OR CANNOT
AFFORD ONE, GOT TO OR TELEPHONE
THE OFFICE SET FORTH BELOW TO
FIND OUT WHERE YOU CAN GET
LEGAL HELP.

PENNSYLVANIA BAR ASSOCIATION
PENNSYLVANIA LAWYER REFERRAL
100 SOUTH STREET
P.0. BOX 186
HARRISBURG, PA 17108
1-800-932-0311

By Jason F. Adams, Esq.
Adams Law Offices, P.C.
55 E. Church Street
Uniontown, PA 15401
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WARMAN ABSTRACT & RESEARCH LLC

JOHN F. WARMAN
518 Madison Drive
Smithfield, PA 15478
724-322-6529

johnfranciswarman@gmail.com

COMMERCIAL/RESIDENTIAL/CURRENT OWNER/MINERAL TITLE

A DECADE OF EXPERIENCE E&O INSURED WILLTRAVEL ACCEPTING NEW CLIENTS

RECOGNITION BY FORBES AS A
2023 BEST-IN-STATE WEALTH
MANAGEMENT TEAM

The Highest Standard of Success on Financial Relationships

Fayette Legacy Partners of Janney Montgomery Scott

43 S Beeson Boulevard, Uniontown, PA 15401 .lrn] ney
o K¢

724.425.1018 | www.fayettelegacy-janney.com ~ <

© JANNEY MONTGOMERY SCOTT LLC + MEMBER: NYSE, FINRA, SIPC - REF. 884050-1222
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DiBella Weinheimer
Geer McAllister Best Coco Lloyd Whalen

Holly Whalen 0 Amy Coco O Bethann Uoyd

INSIST UPON OUR EXPERIENCED TEAM
LAWYERS DEFENDING LAWYERS
* Disciplinary Board
e Legal Malpractice
Security Fund / IOLTA
Ethics & Conflict Analysis
Subpoena Assistance
Licensure
Conflict Resolution

WWW.DIBELLA-WEINHEIMER.COM 412 261-2500
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JUDICIAL OPINION

IN THE COURT OF COMMON PLEAS OF FAYETTE COUNTY, PENNSYLVANIA
CIVIL DIVISION

DAVID STUMPO,
Plaintiff,

VS.

EDWARD CAMP, JR. and ANDREA 1J.

cAMP, husband and wife, and DENNIS

A. MARTIN, JR. and SUSAN R. MARTIN,

husband and wife, : No. 78 0f 2021, G.D.
Defendants. : Honorable Nancy D. Vernon

OPINION PURSUANT TO 1925(a)
VERNON, J. January 30, 2023

Before the Court is the Appeal of Plaintiff David Stumpo to the Order of this Court,
dated November 28, 2022, whereby this Court denied Plaintiff’s Motion for Post-Trial
Relief.

On January 13, 2021, Plaintiff Stumpo filed a Complaint for Declaratory Judgment,
Quiet Title, Ejectment and Damages for Trespass against all Defendants. Defendants
Edward Camp. Jr. and Andrea J. Camp filed an Answer, New Matter, and Counter-
claim. Plaintiff Stumpo then discontinued the action as to Defendants Dennis A. Martin
Jr. and Susan R. Martin.

Following nonjury trial, the Court entered judgment in favor of the Camps and dis-
missed both Stumpo’s Complaint and the Camps’ Counterclaim for Ejectment. By Or-
der dated November 23, 2022, the Court denied Plaintiff’s Motion for Post-Trial Relief.

Thereafter, Stumpo filed the instant appeal alleging:

1. The Court failed to consider the doctrine of acquiescence. Plaintiff’s boundary
had been established by all of the affected property owners since 1985, for 35 years
before this suit was filed. Defendants, Camp, a “johnnie-come-lately” to the party,
asserted no ownership in Plaintiff’s land in question for the period from 2012 after
they bought the house. They did not order the survey in question, nor did they pre-
sent any testimony of any legally recognizable adverse use of the driveway. Plain-
tiff built the driveway 35 years ago.

2. The Court ignored that there are substantial errors in Defendant’s property de-
scriptions between the deed descriptions and the survey. Clearly mistakes were
made in the past, but all of the property owners for the last 35 years acquiesced to
the property lines.

3. The Court placed more weight on the survey than existing monuments, a survey
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pin, a shed and a driveway, all of which had been in place for 35 years.
4. The Court incorrectly did not apply the doctrine of adverse possession.

5.The Court incorrectly ignored Plaintiff’s unopposed testimony that he used a then
existing, and still existing, survey marker that had been shown to him by his grantor
as the boundary line to construct his driveway in 1985. The testimony of a long-
time property owner carries a greater weight than a surveyor when monuments are
involved, particularly after 35 years.

STATEMENT OF FACTS

Plaintiff David Stumpo testified that he lives at 453 Jefferson Street, Mount Brad-
dock and that he instituted this action because Defendant Camps “got their property
surveyed and [... they are] taking my property.” N.T., 10/31/2022, at 4-5. Stumpo
bought his property on May 7, 1986, with his brother, and then on February 26, 2019,
he received his brother’s interest. See, Exhibits 1 and 2. Stumpo has lived there continu-
ously since 1986. N.T., 10/31/2022, at 6. When he purchased the property, the prior
owner walked the property line with him and showed where the pegs and markers were
located. Id. Stumpo testified that one peg remains on the corner of his property next to a
big oak tree in the front of his house. Id. Stumpo installed a driveway and electric power
to the property. Id. at 7.

Stumpo admitted into evidence a drawing by West Penn Power Co. dated October
23, 1985, for the purpose of showing there was a drawing of a driveway on his property
in 1985. 1d. at 10; see, Exhibit 3. He testified that when he installed the driveway that he
believed the driveway to be on his property based upon the survey markers at the time.
Id. at 11.

At Exhibit 4, Stumpo admitted into evidence eight pictures of the properties that
were taken from Jefferson Street by the Camps. The gray house belongs to the Camps
and the newer looking fence that is depicted was installed by them about two years ago
after the survey was performed. Id. at 11-12. The telephone or power pole is depicted in
the photographs and had been installed in the 1980s by West Penn Power Co. Id. at 13.
The third photograph in this series depicts a pin installed because of the recent survey.
Id. at 14. Stumpo’s blue house is pictured in the fourth photograph, and he described an
orange pin next to the oak tree in the front in the fifth photo. Id. at 15. The sixth picture
depicts a red tool shed that Stumpo built in 1986 and has been in the same place since
then. Id. at 15. In the seventh picture, Andrea J. Camp is holding a bucket that Stumpo
placed over an orange survey marker pin. Id. at 16. According to Stumpo, the surveyor
placed the pin on his property behind his shed. Id. A garden is depicted in the eighth
photograph that Stumpo testified is actually on his property and had been placed in his
yard thirty years ago with continuous gardening occurring since then. Id. at 17. Stumpo
considers the grass depicted in the eighth photograph to be his property and testified that
he has maintained it since he resided there. Id.

In Exhibit 5, Stumpo admitted two more photographs showing his boundary marker
and he testified “[i]t’s where my property line runs [...] up along the road.” Id. at 19-20.
According to Stumpo, the marker has been in that position since he bought the property,
and it has a flag on it. Id. at 20.

Stumpo admitted a survey prepared by Fayette Engineering Company dated Febru-
ary 20, 2020. See, Exhibit 6. Stumpo testified that the survey depicts his house as
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“Mobile Home” at the top of the survey and a “T-post Fd. 42.” on line” notation depicts
the location of the post he referred to earlier. Id. at 20-21. Stumpo testified that he has
continuously used his driveway since he moved in and denied that anybody else used it
other than his family and West Penn Power. Id. at 21. Upon only his testimony, Stumpo
rested.

Under cross-examination, Stumpo admitted the Fayette Engineering Survey depicts
his shed mostly on the Camps’ property. Id. at 23. Stumpo admitted that he did not have
a survey conducted. Id. at 23-24. Stumpo denied that the Camps or their predecessors
ever used his “private driveway.” Id. at 23-24. Stumpo further admitted that what he
claims to be his private driveway is depicted on the survey instead lying on the Camps’
property. Id. at 24. Stumpo testified that the Camps had a second survey performed re-
cently by Polestar but he did not review it. Id. at 25. Stumpo handwrote a letter to the
Camps which stated in its entirety:

Mr Mrs Camp

I will buy your corner property, from a garden to my shed. I bought my property
from Lancaster in 1985. He and I walked the line. For what I thought was my prop-
erty line for 35 years. He was wrong x were property line was. I paid $500.00 acre.
Everyone Homesteaded up here more less back in day.

Hope we can come to a agreement
David Stumpo

See, Exhibit A.

Stumpo testified that he disagrees with the surveys because he knows where his
boundary line and peg was located, and he knows what his predecessor told him about
the property boundary. Id. at 28. Stumpo further testified that the Camps only began
parking behind their house and using the driveway over the last two years since receiv-
ing the survey. Id. at 29. Stumpo is claiming that the entirety of the driveway and the
fence to the left of the driveway are all on his property. Id. at 30.

Andrea Camp testified that she has resided with her husband at 459 Jefferson Street
for ten years and admitted as Exhibit B her vesting deed showing their purchase on Jan-
uary 27, 2012. Id. at 31-32. Andrea Camp testified that Fayette Engineering prepared a
survey for her neighbor, Mr. Martin, and that she received a copy. Id. at 33. Based on
the survey, the Camps erected a fence on either side of the driveway, leaving the drive-
way open and passable. Id. at 33-34. Andrea Camp testified that they have used the
driveway for as long as they have lived there to access her house, that she has always
driven into the back of her home to park. Id. at 34. The Camps admitted the same photo-
graphs as Stumpo, having been the photographers of the pictures. Id., see Exhibit C. The
photographs show what appear to be two gravel driveways accessing the Camps’ house.
Id. Andrea Camp testified that she uses the driveway to the left to park behind her house
— being the driveway that Stumpo claims is his private driveway. Id. at 34-35. Andrea
Camp testified that she has been using that roadway since 2012. Id. at 36. The Camps
purchased the property from Edward Camp Jr.’s uncle, Gary Martin. Id. Andrea Camp
testified that when they visited family prior to purchasing the property that they used the
same disputed driveway for access. Id. at 36-37. Andrea Camp testified that they have
never blocked Stumpo’s use of the driveway. Id. at 37.

Andrea Camp further testified that they had a second survey performed by Polestar
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Engineering and that both the Fayette Engineering and Polestar Engineering surveys
depict the disputed driveway as being on the Camps’ property. Id. at 37-38. Andrea
Camp testified that they are not seeking to exclude Stumpo from using the driveway or
requiring him to move the shed or garden off their property, rather they want to be de-
clared the owners of the land and be permitted to keep their fence in place. Id. at 38-39.

Upon questioning by the Court as to the nature of Stumpo’s assertion of ownership
of the disputed property, Plaintiff’s counsel stated that Plaintiff did not need a survey,
that Defendants’ surveys are inaccurate in his opinion, and that Plaintiff is basing his
ownership on the marker that has been in place for thirty (30) years. Id. at 43. Plaintiff’s
counsel argued that the Fayette Engineering survey placed the marker on the wrong
property line and that Plaintiff “assumed [the marker] was his property corner.” Id. at 44
-45. The Court specifically asked Plaintiff’s counsel, “[...] what is your assertion of
ownership of the property?” To which Plaintiff’s counsel responded, “Well we own it.”
The Court then inquired whether Plaintiff was claiming adverse possession, to which
counsel did not respond affirmatively rather repeating his opinion that the surveys are
inaccurate, that Plaintiff has owned it for thirty years, Plaintiff has “possessed it, [...]
taken care of it, everything’s fine. We just want it to go back to the way it was.” Id. at
43.

Russell B. Mechling, I1I testified on behalf of the Camps and was recognized by the
Court as an expert in the field of surveying. Id. at 47-50. Mechling testified that he was
able to mark the driveway on the survey by reviewing deeds back through 1977 where
he found the Camps’ parcel being created. Id. at 51-52. He then went into the field to
find whatever evidence he could of prior surveys and markings. Id. at 52. Mechling lo-
cated iron rails on the eastern side of the Camp and Martin properties. Id. at 53. Mech-
ling testified that he has worked in this area of Jefferson Street before for neighbors on
the other side of Stumpo’s property and that he “ended up matching on the ground com-
paring using the width of their property in the previous descriptions in the Hager survey
established that line being to the West of the driveway in question that runs back into
Stumpo’s mobile home.” 1d. at 54-55. Mechling testified that the disputed driveway is a
long driveway coming off Jefferson Street, going past the Camp house, into Stumpo’s
property, and that it lies on the Camps’ parcel. Id. at 55-57. Similarly, Mechling testi-
fied that Stumpo’s shed lies primarily on the Camps’ property as well. Id. at 57.

Mechling was questioned about the “t-post” found on his survey and explained that
it was a marker along the line between the Camps and RIDEC, Inc. but “absolutely not
meant to ever be conceived as a corner marker” for Stumpo’s parcel. Id. at 58. Accord-
ing to Mechling, the t-post that Stumpo claimed as a corner marker was over forty feet
off from what the deeds described and would be closer for a corner with the RIDEC
property rather than Camp boundary.

Under cross-examination, Mechling testified that Stumpo does not have a common
corner between what would now be the RIDEC and Camp properties. Id. at 60. Plain-
tiff’s counsel inquired whether the descriptions in the original deeds being one or two
hundred years old could have failed to use minutes or seconds to get straight degrees or
whether variations existed among property corners or calls. Mechling responded that
different terminology is used currently compared to old deeds but that “we can arrive at
the same conclusion from the descriptions.” Id. at 61. Mechling also testified that “at
times” variations between the “old days and what they do now” could result in survey
discrepancies that have to be reconciled. Id.

Plaintiff’s counsel inquired and Mechling agreed that the Camp deed description
describes both the northern boundary and the southern boundary as 572.5 feet, but that
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is impossible given the fact that the property is not a rectangle. Id. at 62. Mechling cor-
rected this by taking approximately fifty feet out of the southern boundary call. Id. at 62
-63. Mechling explained that the iron rail he located he identified as a marker from a
prior Hager survey. Id. at 63. Regarding the Stumpo property, Mechling testified that
Stumpo’s deed description does not close rather that his bearings go along Jefferson
Street and neatly conform to the shape and curve of Jefferson Street as it traverses north
showing the calls run along a prior West Penn railway. Id. at 66. This boundary is four
straight lines that conform to the curve but do not close. Id. at 66-67. Mechling testified
that neither the Stumpo nor the Camp deeds mathematically close. 1d. at 67.

Plaintiff’s counsel inquired about the distinction between magnetic north using a
compass and true north and the changes in the field of surveying over time. Mechling
explained that many deeds of adjoining properties do not have the same common bear-
ing due to magnetic declinations but based on the deed descriptions saying along a cer-
tain property line that the survey can realize the meaning to be the same line. Id. at 68.
Mechling agreed that surveyors use monuments when referenced in the deeds. Id.
Mechling also admitted that if the degrees of the line are off it could result in error. Id.
at 68-69.

Joseph O. Elwell, Jr. is a licensed surveyor for Polestar, a surveying and engineer-
ing company, and testified on behalf of the Camps. Id. at 70-71. The Court recognized
Elwell as an expert in the field of surveying. Id. at 71. Elwell conducted a field survey
on behalf of the Camps. See, Exhibit E. Elwell testified that the gravel driveway travers-
es Stumpo’s and Martin’s property a short distance and then the remainder is across the
Camps’ land. Id. at 75-76. The shed owned by Stumpo is mostly on the Camp property.
Id. at 76. Elwell testified that the t-post Stumpo claims as a corner pin is forty-two feet
down the line from the actual corner and basically marks the line, not the corner. Id. at
77. Elwell located the Stumpo corner pin right behind the shed. Id. Under cross-
examination, Elwell testified that he located Mechling’s pins and relied on those to ren-
der his survey. Id. at 78.

DISCUSSION

Plaintiff instituted the within action by Complaint with counts of Quiet Title, De-
claratory Judgment, Ejectment, and Damages for Trespass. At the Quiet Title and De-
claratory Judgment counts, Plaintiff requested that the Court confirm his ownership of
property as set forth in his deed with two tracts of land to include his driveway. At the
Declaratory Judgment, Quiet Title, and Ejectment actions, Plaintiff requests this Court
to confirm that Defendants do not have the right to use his driveway and to require De-
fendants to remove their fence. At the fourth count, Plaintiff seeks Damages for Tres-
pass. Throughout the Complaint, Plaintiff alleges fee simple ownership of the disputed
tracts by virtue of his deeds. Plaintiff did not plead adverse possession or any other
mechanism of ownership outside of fee simple ownership by deed.

Plaintiff’s first and second allegations of error are intertwined and will be addressed
together:

1. The Court failed to consider the doctrine of acquiescence. Plaintiff’s boundary
had been established by all of the affected property owners since 1985, for 35 years
before this suit was filed. Defendants, Camp, a “johnnie-come-lately” to the party,
asserted no ownership in Plaintiff’s land in question for the period from 2012 after
they bought the house. They did not order the survey in question, nor did they pre-
sent any testimony of any legally recognizable adverse use of the driveway. Plain-
tiff built the driveway 35 years ago.
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2. The Court ignored that there are substantial errors in Defendant’s property de-
scriptions between the deed descriptions and the survey. Clearly mistakes were
made in the past, but all of the property owners for the last 35 years acquiesced to
the property lines.

See, Plaintiff’s Concise Statement of Issues.

This Superior Court of Pennsylvania has summarized the law regarding the doctrine
of consentable boundary lines as follows:

The establishment of a boundary line by acquiescence for the statutory period of

twenty-one years has long been recognized in Pennsylvania to quiet title and dis-

courage vexatious litigation. Based upon a rule of repose sometimes known as the
doctrine of consentable line, the existence of such a boundary may be proved either
by dispute and compromise between the parties or recognition and acquiescence by
one party of the right and title of the other.
Moore v. Moore, 921 A.2d 1, 4-5 (Pa.Super. 2007). The doctrine “is a form of estoppel,
whereby once a consentable line has been clearly established, the line becomes binding
under application of the doctrine of estoppel after twenty-one years.” Long Run Timber
Co. v. Dep’t of Conservation & Nat. Res., 145 A.3d 1217, 1233 (Pa.Cmwlth. 2016).
“[WThen a consentable line is established, the land behind such a line becomes the prop-
erty of each neighbor regardless of what the deed specifies. In essence, each neighbor
gains marketable title to that land behind the line, some of which may not have been
theirs under their deeds.” Soderberg v. Weisel, 687 A.2d 839, 843 (Pa.Super. 1997).

A determination of a consentable line by acquiescence requires a finding 1) that
each party has claimed the land on his side of the line as his own and 2) that he or she
has occupied the land on his side of the line for a continuous period of 21 years. Zeglin
v. Gahagen, 812 A.2d 558, 561 (Pa. 2002). In other words, in order for a legal boundary
to be established by acquiescence, “[i]Jt must ... appear that for the requisite twenty-one
years a line was recognized and acquiesced in as a boundary by adjoining landowners.”
Plauchak v. Boling, 653 A.2d 671, 676 (Pa.Super. 1995) (quoting Inn Le’Daerda, Inc. v.
Davis, 360 A.2d 209, 215-16 (Pa. Super. 1976)). Since “the finding of a consentable
line depends upon possession rather than ownership, proof of the passage of sufficient
time may be shown by tacking the current claimant’s tenancy to that of his predeces-
sor.” Moore, supra at 5.

“Acquiescence,” in the context of a dispute over real property, “denotes passive
conduct on the part of the lawful owner consisting of failure on his part to assert his
paramount rights or interests against the hostile claims of the adverse user.” Zeglin, su-
pra at 562. “A consentable line by recognition and acquiescence is typically established
by a fence, hedgerow, tree line, or some other physical boundary by which each party
abides.” Long Run Timber Co., supra at 1234.

Plaintiff’s attempted application of a boundary by acquiescence is legally errone-
ous. First, Plaintiff did not plead ownership of the disputed driveway by acquiescence,
nor did he present any evidence of this theory at trial. Plaintiff raised acquiescence for
the first time on appeal. Granting ownership of the driveway to Plaintiff based on a
boundary line by acquiescence would belie the allegations of his Complaint and the
only evidence presented at trial being that he is the fee-simple owner of the driveway.
Second, Plaintiff presented no evidence to support the driveway being a boundary by
acquiescence. The only credible evidence presented to this Court regarding ownership
of the disputed parcel is the testimony and exhibits of two expert surveyors who agreed
the disputed driveway lies on the Camps’ property. Stumpo’s lay opinion that he be-
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lieved the driveway to be on his own property is without any legal significance. Stumpo
wholly failed to refute the Camps’ expert evidence. Stumpo is not the lawful owner of
the disputed portion of the driveway. Further still, the Camps have resided on the prop-
erty since January 2012, and the Court heard no evidence regarding their predecessor in
title’s use of the disputed driveway, thus Stumpo cannot meet the requisite that the
boundary was consented to by his neighbors for a continuous period of twenty-one
years.

As to his other allegations, it is without moment that the Fayette Engineering sur-
vey was “ordered” by an adjoining landowner. The knowledge garnered from the survey
was the impetus for the Camps to claim ownership of the disputed driveway and erect a
fence on their own lot. Stumpo’s idiom describing the Camps as “johnnie-come-lately”
is also mislaid as the Camps acted forthwith after their receipt of the Fayette Engineer-
ing Survey and the burden rested solely on Stumpo as plaintiff. The Camps did not bear
the burden of proof and were not required, as alleged by Plaintiff, to “present any testi-
mony of any legally recognizable adverse use of the driveway.” Stumpo failed to prove
his ownership of the driveway and the Court determined that the driveway belongs to
the Camps. The Court did not ignore the survey errors, rather the surveyor explained
“we can arrive at the same conclusion from the descriptions” and “at times” variations
between the “old days and what they do now” could result in survey discrepancies that
have to be reconciled. However, Plaintiff presented no evidence to refute the expert
testimony of two surveyors nor did he sufficiently discredit the testimony of the Camps’
surveyors. The Court heard no credible evidence that errors were committed in either
survey. Plaintiff’s counsel’s lay opinion does not constitute evidence.

In his third allegation of error, Stumpo alleges that the Court placed more weight on
the survey than existing monuments, a survey pin, a shed, and a driveway, all of which
had been in place for 35 years. The Court recognizes that Stumpo placed the shed and
driveway many years ago on lands that he considered his own. However, this does not
change the fact that the land never belonged to Stumpo. The only existing monument
presented by Stumpo was an old survey pin that he claims to be his corner pin.
Stumpo’s lay opinion was credibly refuted by the expert testimony of two surveyors
who agreed that the old survey pin denoted a line along the boundary and not a corner
marker. “The question of where a boundary line actually is located is a question for the
trier of fact.” Schimp v. Allaman, 659 A.2d 1032, 1034 (Pa. Super. 1995).

Stumpo next alleged that the “Court incorrectly did not apply the doctrine of ad-
verse possession.” In his Complaint, Stumpo did not plead title by adverse possession,
and at trial, Stumpo presented scant evidence of adverse possession. Throughout the
course of this action Stumpo has maintained ownership of the disputed driveway solely
by fee simple title ownership.

At the outset, we note that in Pennsylvania, sufficient factual averments must be
pleaded in a complaint to sustain a cause of action. “Pennsylvania is a fact-pleading
state; a complaint must not only give the defendant notice of what the plaintiff's claim is
and the grounds upon which it rests, but the complaint must also formulate the issues by
summarizing those facts essential to support the claim.” Lerner v. Lerner, 954 A.2d
1229, 1235 (Pa.Super.2008). Plaintiff made no claim for adverse possession in his Com-
plaint and, the theory of adverse possession, raised for the first time on appeal, is in di-
rect conflict with the allegations of his Complaint that he owned the disputed parcel.

A person who claims title by adverse possession must prove actual, continuous,
exclusive, open and notorious, and hostile possession of land for 21 years. Baylor v.
Soska, 658 A.2d 743,744 (Pa. 1995). Each of these elements must exist; otherwise the
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possession will not confer title. The burden of proving adverse possession rests upon the
claimant by credible, clear, and definitive proof. Stevenson v. Stein, 195 A.2d 268, 270
(Pa. 1963). The credible testimony of Andrea Camp was that she has used the driveway
since they purchased the property and even before then when visiting family. The
Camps have permitted Stumpo the use the driveway for access throughout their owner-
ship. Stumpo has failed to prove his use of the driveway is exclusive or hostile or with-
out the permission of the true owners, the Camps or their predecessors, resulting in his
failure to prove he adversely possessed the driveway.

In his final “Hail Mary” allegation of error, Stumpo alleges that “[t]he testimony of
a long-time property owner carries a greater weight than a surveyor when monuments
are involved, particularly after 35 years” and that “[t]he Court incorrectly ignored Plain-
tiff’s unopposed testimony that he used a then existing, and still existing, survey marker
that had been shown to him by his grantor as the boundary line to construct his drive-
way in 1985.” Stumpo can provide no legal citation that his own lay opinion as a prop-
erty owner should have weighed more than two surveyors admitted as expert witnesses
and the Court finds this issue to be wholly without merit. Tellingly, Stumpo wrote to the
Camps offering to purchase the driveway from them and admitting that his predecessor
was wrong about the boundary line thereby also acknowledging the Camps’ rightful
ownership.

When reviewing the decision of a trial court in a non-jury trial, the appellate court
must determine whether the findings of the trial court are supported by competent evi-
dence and whether the trial court committed an error of law. The Ridings at Whitpain
Homeowners Association v. Schiller, 811 A.2d 1111, 1113 n. 2 (Pa.Cmwlth. 2002). In
order to prevail in his actions to quiet title and ejectment, Stumpo bore the burden to
establish his title by a fair preponderance of the evidence. Long Run Timber Co., supra.
The Court has found that Stumpo failed to meet his burden and properly dismissed his
causes of action.

Wherefore, it is respectfully submitted that this appeal is without merit and should
be denied.

BY THE COURT:
NANCY D. VERNON, JUDGE

ATTEST:
Prothonotary
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LUNCH & LEARN SERIES

The Fayette County Bar Association’s next presentation in its Lunch &
Learn Series will be:

* Date: Wednesday, February 15th from 12:00 p.m. to 1:30 p.m.
* Location: Courtroom No. 3 of the Fayette County Courthouse

* Discussion topics: The Nuts & Bolts & Rewards of
Dependency Court

e Presenters: Honorable Linda R. Cordaro and
Ewing D. Newcomer, Esquire

CLE Credit
1.5 hours of Substantive CLE credit for the program. The fees are as
follows:

Members of the FCBA
» $5 fee for attendance without CLE Credit
e $15 fee for attendance with CLE Credit

Attorneys admitted to practice in Pennsylvania after January 1, 2017
* §5 fee for attendance with CLE Credit

Non-members of the FCBA
* $15 fee for attendance without CLE Credit
e $40 fee for attendance with CLE Credit

** All fees to be paid at the door **
A light lunch will be provided.

RSVP

If interested in attending, please call Cindy at the Bar office at
724-437-7994 or email to cindy@fcbar.org on or before Monday,
February 13th.
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