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 The Ethics Hotline provides free     
advisory opinions to PBA members based 
upon review of a member’s prospective 
conduct by members of the PBA Commit-
tee on Legal Ethics and Professional Re-
sponsibility. The committee responds to 
requests regarding, the impact of the provi-
sions of the Rules of Professional Conduct 
or the Code of Judicial Conduct upon the 
inquiring member’s proposed activity.    
All inquiries are confidential.  
 

Call (800) 932-0311, ext. 2214. 
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Our assistance is confidential,  
non-judgmental, safe, and effective 

 

To talk to a lawyer today, call: 
1-888-999-1941 

717-541-4360 
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NELLIE JUPINA, a/k/a NELLIE M. 
JUPINA, late of Uniontown, Fayette County, 
PA  (3) 

 Co-Executrix: Victoria L. Durany and 
 Denise R. Porreca 

 c/o Higinbotham Law Offices 

 68 South Beeson Boulevard 

 Uniontown, PA  15401 

 Attorney: James Higinbotham  
_______________________________________ 

 

WILLIAM MENARCHECK, a/k/a 
WILLIAM IGNATIUS MENARCHECK,     
a/k/a WILLIAM I. MENARCHECK, late of 
Uniontown, Fayette County, PA  (3) 

 Co-Executrix: Pamela J. Neill, a/k/a 
 Pamela Jo Neill and Theresa L. Wadsworth 

 c/o Higinbotham Law Offices 

 68 South Beeson Boulevard 

 Uniontown, PA  15401 

 Attorney: James Higinbotham  
_______________________________________ 

 

SELMA S. RUSSELL, late of Washington 
Township, Fayette County, PA  (3) 

 Executrix: Gail Ann Withers 

 145 Wray Large Road 

 Jefferson Hills, PA  15025 

 c/o 823 Broad Avenue 

 Belle Vernon, PA  15012 

 Attorney: Mark E. Ramsier  
_______________________________________ 

 

JOHN G. TOMARO, late of Connellsville, 
Fayette County, PA  (3) 

 Personal Representative: John M. Tomaro 

 c/o 208 South Arch Street, Suite 2 

 Connellsville, PA  15425 

 Attorney: Richard Husband  
_______________________________________ 

DANA DECECCO, late of Uniontown, Fayette 
County, PA  (2) 

 Executrix: Doreen DeCecco 

 641 Butterfield Drive 

 North Huntingdon, PA  15642 

 c/o Berger and Green 

 800 Waterfront Drive 

 Pittsburgh, PA  15222 

 Attorney: Mark Milsop  
_______________________________________ 

 

 

 

 

BARRY BLOSSER, a/k/a BARRY DUANE 
BLOSSER, late of Fairchance, Fayette County, 
PA  (3) 

 Executrix: Pam Saylor 
 c/o Goodwin Como, P.C. 
 108 North Beeson Boulevard, Suite 400 

 Uniontown, PA 15401 

 Attorney: Benjamin Goodwin  
_______________________________________ 

 

RANDY P. CONSTABLE, late of Luzerne 
Township, Fayette County, PA  (3) 

 Executrix: Patricia A. Waugh 

 c/o 51 East South Street 
 Uniontown, PA  15401 

 Attorney: Anthony S. Dedola, Jr.  
_______________________________________ 

 

ARTHUR DZIEDZICKI, a/k/a ARTHUR J. 
DZIEDZICKI, late of Franklin Township, 
Fayette County, PA  (3) 

 Executrix: Amy S. Zeigler 
  c/o Higinbotham Law Offices 

 68 South Beeson Boulevard 

 Uniontown, PA  15401 

 Attorney: James Higinbotham  
_______________________________________ 

 

SHIRLEY R. GOODWIN, late of 
Connellsville, Fayette County, PA  (3) 

 Executor: Ronald R. Goodwin 

 c/o Molinaro Law Offices 

 P.O. Box 799 

 Connellsville, PA  15425 

 Attorney: Carmine V. Molinaro, Jr.  
_______________________________________ 

 

 

 

 

 

ESTATE  NOTICES 

Notice is hereby given that letters 
testamentary or of administration have been 
granted to the following estates. All persons 
indebted to said estates are required to make 
payment, and those having claims or demands 
to present the same without delay to the 
administrators or executors named.  

 

Third Publication 

 

Second Publication 
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DOROTHY J. HILEMAN, a/k/a DOROTHY 
JEAN HILEMAN, late of South Union 
Township, Fayette County, PA  (2) 

 Executrix: Beverly Hurley 

 c/o Casini & Geibig, LLC 

 815B Memorial Boulevard 

 Connellsville, PA  15425  
 Attorney Jennifer M. Casini  
_______________________________________ 

 

EMILIO J. SETTIMI, a/k/a MILLIO JOHN 
SETTIMI, late of North Union Township, 
Fayette County, PA  (2) 

 Executrix: Donella Lucostic 

 c/o 51 East South Street 
 Uniontown, PA  15401 

 Attorney: Webster & Webster  
_______________________________________ 

 

YVONNE LOUISE VAN VERTH, late of 
Springhill Township, Fayette County, PA  (2) 

 Personal Representative:  
 Danielle Van Verth 

 c/o Davis & Davis 

 107 East Main Street 
 Uniontown, PA  15401 

 Attorney: Jeremy J. Davis  
_______________________________________ 

 

GERALDINE P. WARD, a/k/a GERALDINE 
P. PACIGA, late of Jefferson Township, 
Fayette County, PA  (2) 

 Executrix: Tracy L. Glista 

 c/o 51 East South Street  
 Uniontown, PA  15401 

 Attorney: Webster & Webster  
_______________________________________ 

DONALD BEREITER, a/k/a DONALD J. 
BEREITER, JR., late of North Union 
Township, Fayette County, PA  (1) 

 Administratrix: Haley F. Bereiter 
 c/o Goodwin Como, P.C. 
 108 North Beeson Boulevard, Suite 400 

 Uniontown, PA  15401 

 Attorney: Benjamin Goodwin  
_______________________________________ 

 

 

 

 

 

 

 

 

STELLA J. BROADWATER, late of 
Brownsville, Fayette County, PA  (1) 

 Personal Representative:  
 Jodi Lynn Delgado 

 c/o Dellarose Law Office, PLLC 

 99 East Main Street, Suite 101 

 Uniontown, PA  15401 

 Attorney: Melinda D. Dellarose  
_______________________________________ 

 

PATRICIA M. FRANKS, a/k/a PATRICIA 
FRANKS, late of Masontown, Fayette County, 
PA  (1) 

 Personal Representatives:  
 Gerald R. Solomon and Eugene Franks, III 
 c/o Davis and Davis 

 107 East Main Street 
 Uniontown, PA  15401 

 Attorney: Samuel J. Davis  
_______________________________________ 

 

TAYLOR GALL, a/k/a TAYLOR 
WALLACE GALL, late of South Union 
Township, Fayette County, PA  (1) 

 Executrix: Vicki J. Gall 
 c/o Higinbotham Law Offices 

 68 South Beeson Boulevard 

 Uniontown, PA  15401 

 Attorney: James Higinbotham  
_______________________________________ 

 

KENNETH R. LYNN, late of Belle Vernon, 
Fayette County, PA  (1) 

 Executrix:  Pamela J. Ambrose 

 616 Henry Street 
 Belle Vernon, PA  15012 

 c/o 1202 West Main Street 
 Monongahela, PA  15063 

 Attorney: James W. Haines, Jr.  
_______________________________________ 

 
JOHN A. MOLINARO, late of Springfield 
Township, Fayette County, PA  (1) 

 Personal Representative: Francis Molinaro 

 c/o Watson Mundorff, LLP 

 720 Vanderbilt Road 

 Connellsville, PA  15425 

 Attorney: Timothy J. Witt  
_______________________________________ 

 
FANNIE MARGARET WATT, late of North 
Union Township, Fayette County, PA  (1) 

 Executor: Walter Leonard Dillinger 
 c/o Higinbotham Law Offices 

 68 South Beeson Boulevard 

 Uniontown, PA  15401 

 Attorney: James Higinbotham  
_______________________________________ 

 

First Publication 
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GARNET J. WINEMILLER, late of Bullskin 
Township, Fayette County, PA  (1) 

 Personal Representatives:  
 Robert K. Winemiller and  
 Randy R. Winemiller 
 c/o 208 South Arch Street, Suite 2 

 Connellsville, PA  15425 

 Attorney: Richard A. Husband  
_______________________________________ 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

FICTITIOUS NAME REGISTRATION  
  

 Notice is hereby given that an Application 
for Registration of Fictitious Name was filed in 
the Department of State of the Commonwealth 
of Pennsylvania on November 05, 2021 
for Sparkling Maid Service at 5 James Street, 
Belle Vernon, PA 15012. The name and address 
of each individual interested in the business is 
Jamie Monack at 5 James Street, Belle Vernon, 
PA 15012. This was filed in accordance with 54 
PaC.S. 311.417. 
_______________________________________ 
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IN THE COURT OF COMMON PLEAS OF FAYETTE COUNTY, PENNSYLVANIA 
CRIMINAL DIVISION 

 

COMMONWEALTH OF     : 
PENNSYLVANIA,     : 
         : 
 v.        :  

         : 
XAVIER D. ROSE,     : No. 2039 of 2020 

 Defendant.      : Honorable Steve P. Leskinen 

  

OPINION AND ORDER 

 

Leskinen, J.                     March 23, 2021 

 

 Before the Court is the Defendant's Omnibus Pretrial Motion in the form of a Peti-
tion for a Writ of Habeas Corpus, a Motion To Suppress Evidence Pursuant to the Penn-
sylvania Wiretapping and Electronic Surveillance Act, a Motion To Suppress Evidence 
Due to Illegal Detention, and a Motion to Compel Additional Discovery. The issue giv-
ing rise to the Motion to Compel Additional Discovery was resolved at the Omnibus 
Pretrial Hearing, leaving only the Petition for a Writ of Habeas Corpus, the Motion To 
Suppress Evidence Pursuant to the Pennsylvania Wiretapping and Electronic Surveil-
lance Act, and the Motion To Suppress Evidence Due to Illegal Detention. After careful 
review of the evidence and applicable law, the Court hereby DENIES the Motion. 
 

Factual Background 

 

 The Affidavit of Probable Cause and the testimony given at the Omnibus Pretrial 
Hearing on March 9th, 2021 establish the following facts: On January 31st, 2021, PA 
State Constable Jerry Sowers proceeded to serve an arrest warrant on a female named 
Dawni Monholland residing at Apartment #7, 123 West Apple Street in Connellsville. 
Constable Sowers testified that he knocked on the door and that it was answered by the 
Defendant, Xavier D. Rose. Constable Sowers testified that the Defendant went back, 
"into the bedroom" to get Monholland. Constable Sowers testified that Monholland then 
came out of the bedroom and into the living room. Constable Sowers testified that he 
observed drugs and drug paraphernalia in plain view on a coffee table and a tv stand and 
requested backup. Constable Sowers testified that, in addition to Monholland, there 
were three individuals seated in the living room: Shawn Larkins, Mychia Watros, and 
Christopher Henry, a juvenile male. Constable Sowers testified that none of the four 
individuals made any attempt to leave the apartment. Four City of Connellsville Police 
Officers then arrived on the scene. The Defendant, however, was not in the living room, 
and had not been seen since he went into the bedroom to get Monholland. The officers 
initiated the process of obtaining a search warrant for the apartment and began 
"clearing" the apartment for officer safety. In that process, Detective Lieutenant Thomas 
Patton told the four individuals in the living room to stand up. Detective Patton testified 
that when Henry stood up, he (Detective Patton) immediately observed a firearm 
wedged between the seat cushion and the armrest of the chair in which Henry had been 
sitting. The firearm had been in the area immediately against Henry's leg. Detective 

JUDICIAL OPINION 
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Patton testified that the firearm was a Smith & Wesson.22 caliber pistol. The officers 
checked the serial number of the firearm in the NCIC system and found that it had been 
stolen in the Connellsville area less than one week before. Detective Patton testified that 
Henry told him that he had seen the Defendant holding the firearm on the previous 
night, that he had seen the Defendant hand the firearm to another individual ("Dakota 
Koontz"), and that he had heard the Defendant tell Koontz "to hold it for him while he 
and Larkins went to Detroit to 're-up'." 

  
 The officers moved the four individuals from the living room to the hallway. The 
Defendant still had not been found; the officers had cleared every room in the apartment 
and had not seen the Defendant again. Connellsville Police Officer Jacob Cavanaugh 
testified that he reentered the apartment to check again. Officer Cavanaugh testified 
that, at this time, he observed the Defendant in a small hallway leading out of the bed-
room. Officer Cavanaugh testified that the area where the Defendant was found had 
been checked two minutes before but that the area had not been continuously within the 
Officers' sight during the intervening two minutes. Based on the areas searched, he de-
duced that the Defendant must have been hiding in the bedroom closet. The Defendant 
was detained. The Defendant gave his name as "Davon Beauchamp." The officers sus-
pected that that name was false. They asked him again, and he gave his true name, Xa-
vier D. Rose. 
 

 Detective Patton testified that a cell phone was found on the Defendant's person. 
Detective Patton testified that the cell phone rang continuously after the Defendant was 
detained. Detective Patton testified that after several minutes of ringing, he (Detective 
Patton) answered the cell phone. Detective Patton testified that the caller, ("Cathy") 
began speaking volubly. Detective Patton testified, "She asked me if I could 'do eighty' 
and I said 'yes'." 

 

 In addition to the firearm, the officers seized 39 grams of Cocaine, 19 grams of 
Heroin, Fentanyl, smoking devices, baking soda, seven cell phones, and multiple plastic 
bags. 31 grams of the Cocaine and all 19 grams of the Heroin were found later, in My-
chia Watros' vagina. 
  
 Later that day, Detective Patton met with the caller on the cell phone (Cathy Criss) 
at a gas station across the street from the apartment and found that the caller had ex-
pected to buy $80.00 worth of drugs from a man named "Forty," whom she described as 
a "young, tall, and skinny black male." A search warrant was obtained on the cell phone 
and it was found to contain "drug jargon" and messages referring to the phone's user as 
"Forty." 

 

 The Defendant was charged with three counts of Conspiracy - Manufacture, Deliv-
ery, or Possession with Intent to Manufacture or Deliver - Cocaine, Heroin, and Fenta-
nyl, 35 P.S. § 780-113(a)(30); one count of Conspiracy - Receiving Stolen Property, 18 
Pa.C.S.A. § 3925(a); and three counts of Conspiracy- Possession of Cocaine, Heroin, 
and Fentanyl, 35 P.S. § 780-113(a)(16). 
 

Legal Standard, Habeas Corpus 

 

 To grant a petition for a Writ of Habeas Corpus, the Court must find that the Com-
monwealth did not establish a prima facie case. Com. v. James, 863 A.2d 1179, 1182 
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(Pa.Super.2004). To establish a prima facie case, the Commonwealth must show suffi-
cient probable cause that the Defendant committed the offense. Id. The evidence should 
be such that, if presented at trial and accepted as true, the Court would be warranted in 
allowing the case to go to the jury. Id. Evidence is viewed in the light most favorable to 
the Commonwealth, and all reasonable inferences based on that evidence which could 
support a guilty verdict are considered. Com. v. Packard, 767 A.2d 1068, 1071 
(Pa.Super.2001). The Commonwealth is not required to prove guilt beyond a reasonable 
doubt. Id. A prima facie case merely requires evidence of the existence of each element 
of the crime charged. Com. v. Patrick, 933 A.2d 1043 (Pa.Super.2007). The weight and 
credibility of the evidence is not a factor at this stage. Com. v. Landis, 48 A.3d 432, 444 
(Pa.Super.2012). 
 

 35 P.S. § 780-113(a)(30) states: 
 

(a) The following acts and the causing thereof within the Commonwealth are here-
by prohibited: 
 

(30) Except as authorized by this act, the manufacture, delivery, or possession 
with intent to manufacture or deliver, a controlled substance by a person not 
registered under this act, or a practitioner not registered or licensed by the ap-
propriate State board, or knowingly creating, delivering or possessing with 
intent to deliver, a counterfeit controlled substance. 

 

 18 Pa.C.S.A. § 3925 states: 
 

A person is guilty of theft if he intentionally receives, retains, or disposes of mova-
ble property of another knowing that it has been stolen, or believing that it has 
probably been stolen, unless the property is received, retained, or disposed with 
intent to restore it to the owner. 

 

 35 P.S. -§-780-113(a)(16) states: 
 

 (a) The following acts and the causing thereof within the Commonwealth are here
 by prohibited: 
 

(16) Knowingly or intentionally possessing a controlled or counterfeit sub-
stance by a person not registered under this act, or a practitioner not registered 
or licensed by the appropriate State board, unless the substance was obtained 
directly from, or pursuant to, a valid prescription order or order of a practition-
er, or except as otherwise authorized by this act. 

 

 Possession can be established by "proving actual possession, constructive posses-
sion, or joint constructive possession." Com. v. Paffish, 191 A.3d 31, 36 
(Pa.Super.2018). Where a defendant is not in actual possession of the prohibited items, 
the Commonwealth must establish that the defendant had constructive possession to 
support the conviction: 
 

Constructive possession is a legal fiction, a pragmatic construct to deal with the 
realities of criminal law enforcement. We have defined constructive possession as 
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conscious dominion, meaning that the defendant has the power to control the con-
traband and the intent to exercise that control. To aid application, we have held that 
constructive possession may be established by the totality of the circumstances. 

 

Id. 
 

 Constructive possession may be proven by circumstantial evidence. Id. The Com-
monwealth must establish facts from which the trier of fact can reasonably infer that the 
defendant exercised dominion and control over the contraband at issue. Id. at 36-37. The 
power and intent to control the contraband does not need to be exclusive to the defend-
ant as constructive possession may be found in one or more actors where the item at 
issue is in an area of joint control and equal access. Com. v. Vargas, 108 A.3d 858, 868 
(Pa.Super.2014). For the Commonwealth to prove constructive possession where more 
than one person has access to the contraband, the Commonwealth must introduce evi-
dence demonstrating either the defendant's participation in the drug related activity or 
evidence connecting the defendant to the specific room or areas where the drugs were 
kept. Id. However, an intent to maintain a conscious dominion may be inferred from the 
totality of the circumstances and circumstantial evidence may be used to establish a 
defendant's possession of drugs or contraband. Id. 
 

 To sustain a conviction for criminal conspiracy, the Commonwealth must establish 
that the defendant (1) entered into an agreement to commit or aid in an unlawful act 
with another person or persons, (2) with a shared criminal intent, and (3) that an overt 
act was done in furtherance of the conspiracy. Com. v. Melvin, 103 A.3d 1, 42 
(Pa.Super.2014). Once the trier of fact finds that there was an agreement and that the 
defendant intentionally entered into that agreement, that defendant may be liable for the 
overt acts committed in furtherance of the conspiracy regardless of which co-

conspirator committed the act. Com. v. Barnes, 871 A.2d 812, 820 (Pa.Super.2005). The 
essence of a criminal conspiracy is a common understanding, no matter how it came 
into being, that a particular criminal objective be accomplished. Com. v. Melvin, 103 
A.3d 1, 42 (Pa.Super.2014). A conviction for conspiracy requires proof of the existence 
of a shared criminal intent. Id. An explicit or formal agreement to commit crimes can 
seldom, if ever, be proved and it need not be, for proof of a criminal partnership is al-
most invariably extracted from the circumstances that attend its activities. Id. Thus, a 
conspiracy may be inferred where it is demonstrated that the relation, conduct, or cir-
cumstances of the parties, and the overt acts of the co-conspirators sufficiently prove the 
formation of a criminal confederation. Id. The conduct of the parties and the circum-
stances surrounding their conduct may create a web of evidence linking the accused to 
the alleged conspiracy beyond a reasonable doubt. Id. 
 

Legal Standard. Pennsylvania Wiretapping and Electronic Surveillance Act 
 

18 Pa.C.S.A. § 5703 states: 
 

Except as otherwise provided in this chapter, a person is guilty of a felony of the 
third degree if he: 

 

(1) intentionally intercepts, endeavors to intercept, or procures any other person to 
intercept or endeavor to intercept any wire, electronic or oral communication; 
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(2) intentionally discloses or endeavors to disclose to any other person the contents 
of any wire, electronic or oral communication, or evidence derived 

  
therefrom, knowing or having reason to know that the information was obtained 
through the interception of a wire, electronic or oral communication; or 
 

(3) intentionally uses or endeavors to use the contents of any wire, electronic or 
oral communication, or evidence derived therefrom, knowing or having reason to 
know, that the information was obtained through the interception of a wire, elec-
tronic or oral communication. 
The Pennsylvania Supreme Court ruled in Com. v. Cruttenden: 
 

That a police officer does not identify him- or herself, or misrepresents his or her 
identity, does not change the fact that he or she is a direct party to the conversation, 
and by virtue of being a direct party to the conversation, is deemed the intended 
recipient of the conversation under whatever identity the officer has set forth... 
 

... An officer is deemed the "intended recipient" of a phone communication in 
which the officer is directly involved, even under circumstances in which the of-
ficer shields or misrepresents his or her identity, because the caller elects to talk to 
the officer who answered the phone. Proetto, supra at 832 (citing Smith, supra at 
350). The applicability of the Act does not rest on whether the caller's presumption 
of the identity of the person answering the call is accurate. 
 

Com. v. Cruttenden, 58 A.3d 95, 100 (2012). 
 

Legal Standard, Illegal Detention 

 

 The Fourth Amendment protects citizens against unreasonable searches and sei-
zures; a mere encounter need not be supported by any level of suspicion, an investiga-
tive detention must be supported by reasonable suspicion, and an arrest must be support-
ed by probable cause. Com. v. Hicks, 208 A.3d 916, 926 (2019). The Pennsylvania Su-
preme Court summarily articulated the mechanism which distinguishes a mere encoun-
ter from an investigative detention in Com. v. Mathis: 

 

In fixing the moment at which a detention has occurred, "the pivotal inquiry is 
whether, considering all the facts and circumstances evidencing the exercise of 
force, a reasonable [person] would have thought he was being restrained." Com. v. 
Mendenhall, 715 A.2d 1117, 1120 (1998) (citing Com. v. Jones, 378 A.2d 835, 840 
(1977)); see also United States v. Mendenhall, 446 U.S. 544 (1980) ("[A] person 
has been 'seized'... only if, in view of all of the circumstances surrounding the inci-
dent, a reasonable person would have believed that he was not free to leave."). In 
Com. v. Strickler, 757 A.2d 884 (2000), the Court set forth a non-exhaustive list of 
factors deemed relevant in assessing whether a seizure has occurred: the presence 
of police excesses; physical contact with the suspect; police direction of the sub-
ject's movements; the demeanor of the officer; the location of the confrontation; the 
manner of expression directed to the citizen; and the content of statements or inter-
rogatories. See id. at 72-73, 757 A.2d at 897- 98 (citations omitted). Strickler cau-
tioned, though, that no single factor dictates the ultimate conclusion as to whether a 
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detention occurred, see id. at 59, 757 A.2d at 890, and this Court has recognized 
that the line between a mere encounter, which requires no suspicion, and an investi-
gative detention, "cannot be precisely defined 'because of the myriad of daily situa-
tions in which police[ ] and citizens confront each other on the street.' "Mendenhall, 
715 A.2d at 1120 (quoting Jones, 474 Pa. at 371,378 A.2d at 839). Ultimately, it is 
the "nature of the confrontation" that informs the assessment of the totality of the 
circumstances. Com. v. Lewis, 636 A.2d 619, 623 (1994). 

 

Com. v. Mathis, 173 A.3d-699, 712 (2017). 
 

Conclusions of Law, Habeas Corpus 

 

 The Defendant petitions the Court for a Writ of Habeas Corpus on all three counts 
of Conspiracy - Manufacture, Delivery, or Possession with Intent to Manufacture or 
Deliver - Cocaine, Heroin, and Fentanyl, 35 P.S. § 780-113(a)(30); the charge of Con-
spiracy - Receiving Stolen Property, 18 Pa.C.S.A. § 3925(a); and all three counts of 
Conspiracy - Possession of Cocaine, Heroin, and Fentanyl, 35 P.S. § 780-113(a)(16). 
 

 With respect to the three counts of Conspiracy - Manufacture, Delivery, or Posses-
sion with Intent to Manufacture or Deliver - Cocaine, Heroin, and Fentanyl, 35 P.S. § 
780-113(a)(30), the Defendant argues that "[the] majority of the items were found on, or 
inside of, the other individuals charged in this matter; further, the other items were lo-
cated in areas of the apartment for which [sic] the Defendant did not reside." 

 

 However, an intent to maintain a conscious dominion may be inferred from the 
totality of the circumstances, and circumstantial evidence may be used to establish the 
Defendant's possession of drugs or contraband. Com. v. Vargas, 108 A.3d 858, 868 
(Pa.Super.2014). 
 

 Furthermore, a conspiracy may be inferred where it is demonstrated that the rela-
tion, conduct, or circumstances of the parties, and the overt acts of the co- conspirators, 
sufficiently prove the formation of a criminal confederation. Com. v. Melvin, 103 A.3d 
1, 42 (Pa.Super.2014). The conduct of the parties and the circumstances surrounding 
their conduct may create a web of evidence linking the accused to the alleged conspira-
cy beyond a reasonable doubt. Id. 
 

 In this case, the Commonwealth's witnesses testified that the Defendant was found 
in the apartment where the drugs were located, that a cell phone was found on the De-
fendant's person, that the cell phone contained drug jargon and messages referring to the 
phone's user as "Forty," that the cell phone rang, and that the caller sought drugs from 
the phone's user: a man matching the Defendant's description, whom she referred to as 
"Forty," and whom she attempted to rendezvous with in a location immediately across 
the street from the apartment. The Court finds that the Commonwealth has thus intro-
duced evidence demonstrating the Defendant's participation in the drug related activity 
and connecting the Defendant to the area where the drugs were found; the totality of the 
circumstances and circumstantial evidence therefore establish the Defendant's construc-
tive possession of all of the drugs seized. 
  
 Furthermore, the Court finds that the Commonwealth has introduced a web of evi-
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dence linking the Defendant to the alleged conspiracy beyond a reasonable doubt: De-
tective Patton testified that Henry told him that he had heard the Defendant tell Dakota 
Koontz that he and Larkins were going "to Detroit to 're-up'." {1} Furthermore, much of 
the drugs were in a common area, in plain view. {2} The Court finds that the conduct of 
the parties and the circumstances surrounding them create a web of evidence linking the 
Defendant to the Manufacture, Delivery, or Possession with Intent to Manufacture or 
Deliver- Cocaine, Heroin, and Fentanyl beyond a reasonable doubt. The Court is satis-
fied that the Commonwealth has introduced sufficient evidence that the Defendant en-
tered into an agreement to commit or aid in the Manufacture, Delivery, or Possession 
with Intent to Manufacture or Deliver - Cocaine, Heroin, and Fentanyl with other per-
sons with a shared criminal intent, and that overt acts were done in furtherance of it. 
Viewing the evidence in the light most favorable to the Commonwealth, and consider-
ing all reasonable inferences based on that evidence which could support a guilty ver-
dict, the Court finds that the Commonwealth has established a prima facie case for all 
three counts of Conspiracy - Manufacture, Delivery, or Possession with Intent to Manu-
facture or Deliver - Cocaine, Heroin, and Fentanyl, 35 P.S. § 780-113(a)(30). 
 

 With respect to the three counts of Conspiracy - Possession of Cocaine, Heroin, and 
Fentanyl, 35 P.S. § 780-113(a)(16), the Court finds that the Commonwealth has, by the 
same evidence, established a prima facie case for all three of them, as well, and herein 
incorporates the reasoning articulated above. 
  
 With respect to the charge of Conspiracy - Receiving Stolen Property, 18 Pa.C.S.A. 
§ 3925(a), Detective Patton testified that Henry told him that he had seen the Defendant 
holding the firearm on the previous night, {3} that he had seen the Defendant hand the 
firearm to Dakota Koontz, and that he had heard the Defendant tell Koontz "to hold it 
for him while he and Larkins went to Detroit to 're-up'." Furthermore, the Common-
wealth presented evidence that the firearm had been stolen in the area only a week be-
fore and that the Defendant was found in the apartment where the firearm was found. 
The Court finds that the Commonwealth has therefore established a prima facie case for 
Conspiracy - Receiving Stolen Property, 18 Pa.C.S.A. § 3925(a), and herein incorpo-
rates the reasoning articulated above. 
 

Conclusions of Law, Pennsylvania Wiretapping and Electronic Surveillance Act 
 

 The Defendant argues that Detective Patton violated the Pennsylvania Wiretapping 
and Electronic Surveillance Act by answering the cell phone because the call was not 
intended for him. However, the Pennsylvania Supreme Court ruled in Com. v. Cruttend-
en: 
 

That a police officer does not identify him- or herself, or misrepresents his or her 
identity, does not change the fact that he or she is a direct party to the conversation, 
and by virtue of being a direct party to the conversation, is deemed the intended 
recipient of the conversation under whatever identity the officer has set forth… 

 

__________________________ 

{1} "Re-up" is drug jargon describing a street dealer renewing his supply of drugs for sale. 
{2} Even the drugs in Watros' vagina could be considered as being in the Defendant's joint con-
structive possession, as that is a common technique. 
{3} That hearsay statement was admissible as a statement of a co-conspirator. 
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... An officer is deemed the "intended recipient" of a phone communication in 
which the officer is directly involved, even under circumstances in which the of-
ficer shields or misrepresents his or her identity, because the caller elects to talk to 
the officer who answered the phone. Proetto, supra at 832 (citing Smith, supra at 
350). The applicability of the Act does not rest on whether the caller's presumption 
of the identity of the person answering the call is accurate. 

 

Com. v. Cruttenden, 58 A.3d 95, 100 (2012). 
 

 The Court finds that the Pennsylvania Supreme Court's ruling on this issue is clear 
and unambiguous. Detective Patton did not represent his identity to Cathy Criss and 
Cathy Criss elected to talk to Detective Patton. Under Com. v. Cruttenden, the Pennsyl-
vania Wiretapping and Electronic Surveillance Act was not 
violated. 
 

Conclusions of Law, Illegal Detention 

 

 The Defendant argues that, "Constable Sowers' detention of the individuals in the 
apartment was illegal, and any evidence derived therefrom is fruit of the poisonous tree 
and must be suppressed." However, the Court finds that the Defendant has introduced 
no evidence to show that the Defendant, himself, was detained by Constable Sowers. 
Indeed, the evidence presented indicates that the Defendant was nowhere to be found in 
the period before the four City of Connellsville Police Officers arrived. The Court there-
fore concludes that the Defendant's illegal detention argument is inapplicable. 
 

 WHEREFORE, the Court issues the following Order: 
  

ORDER 

  
 AND NOW, this 23rd day of March, 2021, upon consideration of the Defendant's 
Omnibus Pretrial Motion in the form of a Petition for a Writ of Habeas Corpus, a Mo-
tion To Suppress Evidence Pursuant to the Pennsylvania Wiretapping and Electronic 
Surveillance Act, a Motion To Suppress Evidence Due to Illegal Detention, and a Mo-
tion to Compel Additional Discovery, it is hereby ORDERED and DIRECTED that it is 
DENIED. 
 

          BY THE COURT: 
          STEVE P. LESKINEN, JUDGE 

ATTEST:  

Clerk of Courts 
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