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COURT OF COMMON PLEAS
Honorable Louis Dayich, President Judge
Honorable Jeffry N. Grimes, Judge
MOTIONS ARGUMENTS

Criminal & Civil & O.C.:
February 20 and 21, 2024

Argument Court: February 28, 2024

CRIMINAL CIVIL

Arraignments: February 20, 2024 Domestic Relations Contempts: February 27,
ARDs: March 18, 2024 2024

ARD Revocations: March 18, 2024 Domestic Relations Appeals: February 27,

Parole Violations: February 20, 2024 2024
Plea Court: March 19-21, 2024

License Suspension February 20, 2024

Argument Court: February 26, 2024

ORPHANS
Accounts Nisi: March 4, 2024
Accounts Absolute: March 14, 2024

SUPREME COURT
SUPERIOR COURT
COMMONWEALTH COURT

JUVENILE
Plea Day: March 21, 2024

Convenes in Pgh.: April 8-12, 2024
Convenes in Pgh.: March 5-6, 2024
Convenes in Pgh.: October 7-11, 2024
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THE GREENE REPORTS
Owned and published by the GREENE COUNTY BAR ASSOCIATION
Editor: Kayla M. Sammons
E-mail address: editor.greenereports@yahoo.com

EDITORIAL POLICY

All articles published in The Greene Reports are intended to inform, educate or amuse. Any article
deemed by the editorial staff to be reasonably interpreted as offensive, demeaning or insulting to any
individual or group will not be published.

The views expressed in the articles represent the views of the author and are not necessarily the
views of The Greene Reports or the Greene County Bar Association.

The Greene Reports welcomes letters to the Editor both for publication and otherwise. All letters
should be addressed to: Editor, The Greene Reports, Greene County Courthouse, 10 East High Street,
Waynesburg, PA 15370. Letters must include signature, address and telephone number. Anonymous
correspondence will not be published. All letters for publication are subject to editing and, upon submission,
become the property of The Greene Reports.
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THE GREENE COUNTY BAR ASSOCIATION
Timothy M. Ross, President
Adam J. Belletti, Vice-President
John R. Headley, Secretary
Lukas B. Gatten, Treasurer
Christopher M. Simms, Ex-Officio
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DEED TRANSFERS
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The following property transfers have been recorded in the Greene County Recorder of Deeds
office.
ALEPPO TOWNSHIP
Heather L. Gilbert, et ux., to Consol Pennsylvania Coal Company, LLC, et ux., 6.5 Acres,
$114,000.00 (2-8-24)
ALEPPO AND SPRINGHILL TOWNSHIPS
Ronald W. Hennen, et ux., to EQT Production Company, 5 Tracts, O&G, $2,919.63 (2-9-24)
CUMBERLAND TOWNSHIP
Samuel C. Hamnett t Richard E. McKeever, et ux., Lots 7-9, Wiley Plan, $30,000.00 (2-9-24)
DUNKARD TOWNSHIP
21t Mortgage Corp Inc., to Brent Husband, .489 Acre, $127,600.00 (2-12-24)
FRANKLIN TOWNSHIP
Freemont Donald Wise Estate a/k/a Freemont D. Wise Estate, et ux., to Key Resources LLC,
.394 Acre, $105,000.00 (2-9-24)
H. Victor Penn to DUC Hunter LLC, 101.206 Acres, O&G, $2,694.15 (2-12-24)
GILMORE TOWNSHIP
Ronald W. Hennen, et ux., to EQT Production Company, 109.224 Acres, O&G, $7,599.91 (2-9-
24)
Betty Leah Knight Wilson, et ux., to EQT Production Company, 109.224 O&G, $9,904.14 (2-
9-24)
JACKSON TOWNSHIP
Robin B. Golembiewski, et ux., to DUC Hunter LLC, 87.64 Acres, O&G, $20,000.00 (2-12-24)
JEFFERSON TOWNSHIP
Pretty Good Properties Inc to Jeffrey and Fauth Duda Lyons Living Trust, et al., Lot 120,
Fairground Addition, $5,500.00 (2-9-24
MORRIS TOWNSHIP
Eleanor P. Cunningham to Divot Energy Consultants LLC, et ux., 39 Acres, O&G, $3,000.00
(2-9-24)
Brian L Pepmeier to Divot Energy Consultants LLC, et ux., 330.353 Acres, 2/7 Interest, O&G,
$2,500.00 (2-12-24)
Joy Denise Sirois to Franklin James Realty LLC, 330.353 Acres, 2/7 Interest, 0&G, $2,500.00
(2-12-24)
PERRY TOWNSHIP
Lena F. Lewis, et al., to Jeffrey and Faith Duda Lyons Living Trust, et al., 106.895 Acres,
$80,000.00 (2-12-24)
WASHINGTON TOWNSHIP
Benjre Doris Neff Estate a/k/a Benjre D Neff Estate, et ux., to Joshua P. Locy, et ux., 19.756
Acres, $117,000.00 (2-13-24)
WAYNE TOWNSHIP
Barbara L. Loar to Larry L. Cole, et ux., .105 Acre, $2,560.50 (2-9-24)
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ESTATE NOTICES
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NOTICE is hereby given of the grant of letters by the Register of Wills to the Estates of the
following named decedents. All persons having claims are requested to make known the same
and all persons indebted to the decedent are requested to make payment to the personal
representative or his attorney without delay.

FIRST PUBLICATION

CORNWELL, SHERRY LYNN
Late of Cumberland Township, Greene County, Pennsylvania
Administrator: Jennifer Marie Lash, 1068 8" Street, Waynesburg, PA 15370
Attorney: Jessica L. Phillips, Esquire, Phillips & Ross, LLC, 82 West High Street,
Waynesburg, PA 15370

CREE, TEDDY W.

Late of Greene Township, Greene County, Pennsylvania

Executor / Attorney: Joseph |. Brodak, Esquire, Brodak Law, LLC, 6 S. Main Street,
Ste. 214, Washington, PA 15301

HEADLEE, THOMAS M.
Late of Waynesburg, Grene County, Pennsylvania
Co-Executrix: Cynthia Headlee Curtis, 112 Hillcrest Avenue, Rices Landing, PA
15357
Co-Executrix: Judith Headlee Lynn, 733 Rolling Hills Road, Ruffs Dale, PA 15679
Attorney: Kirk A. King, Esquire, 77 South Washington Street, Waynesburg, PA 15370

LEMLEY, LINDA LEE
Late of Franklin Township, Greene County, Pennsylvania
Administratrix: Emily R. Lemley, 439 White Barn Road, Waynesburg, PA 15370
Attorney: Timothy R. Berggren, Esquire, Peacock Keller, LLP, 95 West Beau Street,
Suite 600, Washington, PA 15301

SCHIRLOFF, MARGARET A. A/IK/IA MARGARET ANN SCHIRLOFF

Late of Dunkard Township, Greene County, Pennsylvania

Executrix: Donna Vincie Haid, 350 Budapest Road, Dilliner, PA 15327

Attorney: Dennis M. Makel, Esquire, Makel & Associates, LLC, 98 East Maiden
Street, Washington, PA 15301

SECOND PUBLICATION

FOX, CORNELIA MARION ELLEN A/K/A CONNIE FOX
Late of Jefferson Township, Clarksville, Greene County, Pennsylvania
Co-Administrator: Andrew Fox, 150 Acheson Avenue, Washington, PA 15301
Co-Administrator: Joshua Fox, 302 Western Avenue, Houston, PA 15342
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Attorney: Adam J. Belletti, Esquire, Pollock Morris Belletti & Simms, LLC, 54 South
Street, Waynesburg, PA 15370

GRAZNAK, AUDREY

Late of Platteville, Weld County, Colorado

Executrix: Lisa E. Graznak, 1357 Kiva Drive, Fruita, CO 81521

Attorney: Christopher Michael Simms, Esquire, Pollock Morris Belletti & Simms,
LLC, 54 South Washington Street, Waynesburg, PA 15370

MAKEEN, THOMAS JAMES A/K/A THOMAS J. MAKEEN A/K/A THOMAS MAKEEN
Late of Carmichaels, Greene County, Pennsylvania
Executrix: Lisa Lynn Wamsley, 109 Stevenson Lane, Carmichaels, PA 15320
Attorney: Kirk A. King, Esquire, 77 South Washington Street, Waynesburg, PA 15370

THRD PUBLICATION

CAIN, LINDA MAE

Late of Clarksville Borough, Greene County, Pennsylvania

Administratrix: Melinda Pendland, 104 N. Factory Street, Post Office Box 634,
Clarksville, PA 15322

Attorney: Adam J. Belletti, Esquire, Pollock Morris Belletti & Simms, LLC, 54 South
Washington Street, Waynesburg, PA 15370

CAMPBELL, RUTH ADELINE A/K/ARUTH A. CAMPBELL

Late of Clarksville Borough, Greene County, Pennsylvania

Executrix: Diana L. Morton, PO Box 618, Clarksville, PA 15322

Attorney: Eva H. Ahern, Esquire, Peacock Keller, LLP, 95 West Beau Street, Suite
600, Washington, PA 15301

GARRISON, MARY

Late of Dunkard Township, Greene County, Pennsylvania

Administrator: Mark Thomas Bate, 278 Moffit Road, Dilliner, PA 15327

Attorney: Jessica L. Phillips, Esquire, Phillips & Ross, LLC, 82 West High Street,
Waynesburg, PA 15370

GEORGE. FRANCES MARIE A/K/A FRANCES M. GEORGE
Late of Whiteley Township, Greene County, Pennsylvania
Executrix: Charlotte Connors, 327 Garner Run Road, Waynesburg, PA 15370
Attorney: Brandon K. Meyer, Esquire, 76 North Richhill Street, Waynesburg, PA
15370

HERROD, SUSAN

Late of Franklin Township, Greene County, Pennsylvania

Administratrix: Candy Herrod, 490 3" Street, Waynesburg, PA 15370

Attorney: Jacob Murphy Landav, Esquire, 707 Grant Street, Suite 215, Pittsburgh, PA
15219
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McCLASKEY, DOUGLAS MICHAEL, SR., A/K/A DOUGLAS McCLASKEY
Late of Whiteley Township, Greene County, Pennsylvania
Administratrix: Amber Lee Hurd, 1033 Rhonda Drive, Christiana, TN 37037
Attorney: John R. Headley, Esquire, 76 North Richhill Street, Waynesburg, PA 15370

MINOR, RONALD ROSS A/K/A RONALD MINOR
Late of Perry Township, Greene County, Pennsylvania
Co-Executor: Ronald Jason Minor, 333 Church Hill Road, Mount Morris, PA 15349
Co-Executor: Justin Ashley Minor, 409 Hackelbender Road, Mount Morris, PA 15349
Attorney: Brandon K. Meyer, Esquire, 76 North Richhill Street, Waynesburg, PA
15370

PRODAN, RICHARD

Late of Cumberland Township, Greene County, Pennsylvania

Executrix: Geraldine M. Homistek, Esquire, 696 South 88 Road, Carmichaels, PA
15320

Attorney: Phillip C. Hook, Attorney, 430 East Oakview Drive, Suite 101, Waynesburg,
PA 15370
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LEGAL NOTICE

kkhkhkhkkhhkhhkhkhkhkhkhkhkikiiiiiixx

PUBLIC NOTICE
CENTRAL GREENE SCHOOL DISTRICT

The Court of Common Pleas of Greene County, Pennsylvania will give consideration
to the Petition to Reapportion Central Greene School District from Three Regions to At Large
for Election of School Directors on February 27, 2024 at 2:30 p.m. in the Greene County
Courthouse, 10 East High Street, Waynesburg, PA 15370. The docket in the above captioned
matter is MISC. 12 of 2024.

Pursuant to the Petition, Central Greene School District seeks to allow registered
voters of the school district to cast their vote on all qualified electors for the positions of School
Board of Directors as opposed to the current apportionment whereby registered voters elect
candidates based upon their region. Under the proposed transition plan, registered electors
would vote for Central Greene School District Board of Directors at large beginning in the 2025
Municipal Election related to those offices expiring on the first Monday in January 2026. Under
the proposed transition plan, registered electors would further vote for Central Greene School
District Board of Directors at large in the 2027 Municipal Election related to those offices
expiring on the first Monday in January 2028. All currently elected School Board of Directors
would complete their current term under the proposed plan.

A copy of the Petition to Reapportion Central Greene School District from Three
Regions At Large for Election of School Directors is available for review during regular
business hours at the District’s Administrative Office located at 250 S. Cumberland Street,
Waynesburg, PA 15370 as well as on the District’s website at www.cgsd.org.
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SUPREME COURT NOTICE
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SUPREME COURT OF PENNSYLVANIA
CRIMINAL PROCEDURAL RULES COMMITTEE

NOTICE OF PROPOSED RULEMAKING

Proposed Amendment of Pa.R.Crim.P. 403, 407, 408, 409, 411, 412, 413, 414, 422,

423, 424, 454, 462, 470, 702, 704, 705.1, 706, 1002, and 1030, adoption of

Pa.R.Crim.P. 454.1, 456.1, 456.2, 702.1, 705.2, and 706.1, and rescission and

replacement of Pa.R.Crim.P. 456

The Criminal Procedural Rules Committee is considering proposing to the
Supreme Court of Pennsylvania the proposed amendment of Pa.R.Crim.P. 403 (Contents
of Citation), 407 (Pleas in Response to Citation), 408 (Not Guilty Pleas — Notice of Trial),
409 (Guilty Pleas), 411 (Procedures Following Filing of Citation — Issuance of Summons),
412 (Pleas in Response to Summons), 413 (Not Guilty Pleas — Notice of Trial), 414 (Guilty
Pleas), 422 (Pleas in Response to Summons), 423 (Not Guilty Pleas — Notice of Trial),
424 (Guilty Pleas), 454 (Trial in Summary Cases), 462 (Trial De Novo), 470 (Procedures
Related to License Suspension After Failure to Respond to Citation or Summons or
Failure to Pay Fine and Costs), 702 (Aids in Imposing Sentence), 704 (Procedure at Time
of Sentencing), 705.1 (Restitution), 706 (Fines or Costs), 1002 (Procedure in Summary
Cases), and 1030 (Scope of Summary Municipal Court Traffic Division Rules), adoption
of Pa.R.Crim.P. 454.1 (Sentencing in Summary Cases), 456.1 (Ability to Pay
Determination), 456.2 (Commonwealth Request for Ability to Pay Hearing), 702.1 (Ability
to Pay Determination), 705.2 (Fines — Sentencing), and 706.1 (Commonwealth Request
for Ability to Pay Hearing), and rescission and replacement of Pa.R.Crim.P. 456 (Default
Procedures: Restitution, Fines, and Costs) for the reasons set forth in the accompanying
publication report. Pursuant to Pa.R.J.A. 103(a)(1), the proposal is being published in the
Pennsylvania Bulletin for comments, suggestions, or objections prior to submission to the
Supreme Court.

Any report accompanying this proposal was prepared by the Committee to indicate
the rationale for the proposed rulemaking. It will neither constitute a part of the rules nor
be adopted by the Supreme Court.

Additions to the text of the proposal are bolded and underlined; deletions to the
text are bolded and bracketed.

The Committee invites all interested persons to submit comments, suggestions, or
objections in writing to:

Joshua M. Yohe, Counsel
Criminal Procedural Rules Committee
Supreme Court of Pennsylvania
Pennsylvania Judicial Center
PO Box 62635
Harrisburg, PA 17106-2635
FAX: (717) 231-9521
criminalrules@pacourts.us
All communications in reference to the proposal should be received by April 24,
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2024. E-mail is the preferred method for submitting comments, suggestions, or
objections; any e-mailed submission need not be reproduced and resubmitted via mail.
The Committee will acknowledge receipt of all submissions.
By the Criminal Procedural Rules Committee,
Stefanie J. Salavantis
Chair
Rule 403. Contents of Citation.
[(A)](a)Every citation shall contain:

(1) the name and address of the organization, and badge number, if any, of
the law enforcement officer;

(2) the name and address of the defendant;

(3) a notation if the defendant is under 18 years of age and whether the
parents or guardians have been notified of the charge[(s)];

(4) the date and time when the offense is alleged to have been committed,
provided however, if the day of the week is an essential element of the offense
charged, such day must be specifically set forth;

(5) the place where the offense is alleged to have been committed;

(6) a citation of the specific section and subsection of the statute or
ordinance allegedly violated, together with a summary of the facts sufficient to advise
the defendant of the nature of the offense charged;

(7) the date of issuance;

(8) a notation if criminal laboratory services are requested in the case;

(9) a verification by the law enforcement officer that the facts set forth in
the citation are true and correct to the officer's personal knowledge, or information
and belief, and that any false statements therein are made subject to the penalties of
[the Crimes Code,] 18 Pa.C.S. § 4904, relating to unsworn falsification to
authorities; and

(10) a certification that the citation complies with the provisions of the Case
Records Public Access Policy of the Unified Judicial System of Pennsylvania
regarding confidential information and documents.

[(B)](b)The copy delivered to the defendant shall also contain a notice to the
defendant that:

(1) [that] the original copy of the citation will be filed before the issuing
authority of the magisterial district designated in the citation, the address and number
of which shall be contained in the citation; and

(2) [that] the defendant shall, within [10]_30 days after issuance of the
citation:

[(a)](@) plead not guilty by:

[(i)](A)notifying the proper issuing authority in writing
of the plea and [forwarding as collateral for appearance at
trial an amount equal to the fine and costs specified in the
citation, plus any additional fee required by law. If the
amount is not specified, the defendant shall forward the sum
of $50 as collateral for appearance at trial] providing a
current mailing address and telephone number; or

[(ii)](B) appearing before the proper issuing authority|,]
and entering the plea [, and depositing such collateral for
appearance at trial as the issuing authority shall require. If
the defendant cannot afford to pay the collateral specified in
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the citation or the $50, the defendant must appear before the
issuing authority to enter a plea]; or
[(b)](ii) plead guilty by:

[()](A) notifying_the proper issuing authority in writing
of the plea and forwarding an amount equal to the fine and costs
when specified in the statute or ordinance, the amount of which
shall be set forth in the citation; or

[(ii)](B) appearing before the proper issuing authority
for the entry of the plea and imposition of sentence, when the fine
and costs are not specified in the citation, or when an
installment payment plan is sought, or when required to appear
pursuant to Rule [409(B)(3), 414(B)(3), or 424(B)(3)] 409(b)(3),
414(b)(3). 424(b)(3); or
[(c)]dii) appear before the proper issuing authority to request
consideration for inclusion in an accelerated rehabilitative
disposition program;

(3) [that] all checks forwarded for the fine and costs or for collateral shall
be made payable to the magisterial district number set forth on the citation;

(4) [that] failure to respond to the citation as provided above within the
time specified:

[(a)](i) shall result in the issuance of a summons when a violation
of an ordinance or any parking offense is charged, or when the defendant is
under 18 years of age, and in all other cases shall result in the issuance of a
warrant for the arrest of the defendant; and
[(b)](ii)shall result in the suspension of the defendant's driver's
license when a violation of the Vehicle Code is charged;
(5) [that] failure to indicate a plea when forwarding an amount equal to the
fine and costs specified on the citation shall result in a guilty plea being recorded; and
(6) [that,] if the defendant is convicted or has pleaded guilty, the defendant
may appeal within 30 days for a trial de novo.

Comment: A law enforcement officer may prepare, verify, and transmit a citation
electronically. The law enforcement officer contemporaneously must give the defendant a paper
copy of the citation containing all the information required by this rule. Nothing in this rule is
intended to require the defendant to sign the citation.

[See] See Rule 113.1 regarding the Case Records Public Access Policy of the Unified
Judicial System of Pennsylvania and the requirements regarding filings and documents that
contain confidential information.

[Paragraph (A)(3)] Subdivision (a)(3) requires the law enforcement officer who
issues a citation to indicate on the citation if the defendant is a juvenile and, if so, whether the
juvenile's parents were notified. See [the Judicial Code,] 42 Pa.C.S. § 1522[,concerning]
(requiring parental notification in certain summary cases involving juveniles).

[Paragraph (A)(8)] Subdivision (a)(8) requires the law enforcement officer who
issues a citation to indicate on the citation whether criminal laboratory services are requested in
the case. This information is necessary to inform the magisterial district judge that, in addition
to any fines, restitution, or costs, the magisterial district judge may be required to sentence the
defendant to pay a criminal laboratory user fee. See 42 Pa.C.S. § 1725.3 [which requires that]
(requiring a defendant to be sentenced to pay a criminal laboratory user fee in certain specified
cases when laboratory services are required to prosecute the case).
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As provided in [paragraph (B)(2)(b)(i)] subdivision (b)(2)(ii)(A), the defendant
may plead guilty by mail only when the fine and costs are set forth in the citation. The law
enforcement officer may specify the fine and costs in the citation only when the penalty
provided by law does not include a possible sentence of imprisonment and the statute or
ordinance fixes the specific amount for the fine.

[Paragraph (B)(4)(a)] Subdivision (b)(4)(i) provides for notice to the defendant who
is under 18 years of age that a summons will be issued if the defendant fails to respond to the
citation.

[Paragraph (B)(4)(b)] Subdivision (b)(4)(ii) provides notice to the defendant that
his or her license will be suspended if the defendant fails to respond to the citation or summons
within the time specified in the rules. See 75 Pa.C.S. § 1533.

[Paragraph (B)(5)] Subdivision (b)(5) provides a uniform procedure for handling
cases in which a defendant returns the fine and costs but fails to sign the citation and, therefore,
does not indicate a plea. See [Rule] Pa.R.Crim.P. 407.

[Paragraph (B)(6) was amended in 2000 to make it clear] Subdivision (b)(6) is
intended to make clear that a defendant in a summary criminal case [that the defendant]
may file an appeal for a trial de novo following the entry of a guilty plea. See [Rule]
Pa.R.Crim.P. 460 (Notice of Appeal).

It is intended that the notice to the defendant, required by [paragraph (B)]
subdivision (b) to be on the copy of the citation delivered to the defendant, shall be
simply worded so the plain meaning of the notice is easily understandable.

For consequences of defects in a citation, see Rule 109.

With regard to the "proper" issuing authority as used in these rules, see Rule 130.

[See] See Rule 401 for procedures for instituting cases in which there is a parking
violation. When the parking violation information is electronically transmitted as permitted
by Rule 401(A), only a summons is issued as provided in Rule 411.

[Official Note: Previous rule, originally numbered Rule 133(a) and Rule 133(b),
adopted January 31, 1970, effective May 1, 1970; renumbered Rule 53(a) and 53(b)
September 18, 1973, effective January 1, 1974; amended January 23, 1975, effective
September 1, 1975; Comment revised January 28, 1983, effective July 1, 1983;
rescinded July 12, 1985, effective January 1, 1986, and not replaced in these rules.
Present Rule 53 adopted July 12, 1985, effective January 1, 1986. The January 1,
1986 effective dates all are extended to July 1, 1986; amended February 1, 1989,
effective as to cases instituted on or after July 1, 1989; amended January 31, 1991,
effective July 1, 1991; amended June 3, 1993, effective as to new citations printed
on or after July 1, 1994; amended July 25, 1994, effective January 1, 1995;
renumbered Rule 403 and Comment revised March 1, 2000, effective April 1, 2001;
amended March 3, 2000, effective July 1, 2000; Comment revised February 6, 2003,
effective July 1, 2003; amended August 7, 2003, effective July 1, 2004; amended
January 26, 2007, effective February 1, 2008.

Committee Explanatory Reports:

Report explaining the January 31, 1991 amendments published at 20 Pa.B. 4788
(September 15, 1990); Supplemental Report published at 21 Pa.B. 621 (February 16,
1991).

Report explaining the June 3, 1993 amendments published with the Court's Order
at 23 Pa.B. 2809 (June 19, 1993).

Report explaining the July 25, 1994 amendments published with Court's Order at
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24 Pa.B. 4068 (August 13, 1994).

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30

Pa.B. 1478 (March 18, 2000).

Final Report explaining the March 3, 2000 amendments concerning appeals from
guilty pleas published with the Court's Order at 30 Pa.B. 1509 (March 18, 2000).
Final Report explaining the February 6, 2003 Comment revisions cross-referencing
Rule 401 concerning electronic transmission of parking citations published with
the Court's Order at 33 Pa.B. 973 (February 22, 2003).

Final Report explaining the August 7, 2003 amendments to paragraph (B)(4)(a)
concerning juveniles published with the Court’s Order at 33 Pa.B. 4289 (August 30,
2003).

Final Report explaining the January 26, 2007 amendments to paragraph (B)(2)(b)(ii)
and revisions to the Comment published with the Court’s Order at 37 Pa.B. 752
(February 17, 2007).]

Rule 407. Pleas in Response to Citation.

Within [10]_30 days after issuance of a citation, the defendant shall notify the
issuing authority by mail or in person that the defendant either pleads not guilty or pleads
guilty.

Comment: For the consequences of failure to respond as provided in this rule, see Rules
430 and 431.

To notify the issuing authority of the plea, the defendant should sign and return the
citation. [When] If a defendant fails to sign the citation to indicate the plea, the issuing
authority should record the unsigned citation as a guilty plea. See [Rule 403(B)(5)]
Pa.R.Crim.P. 403(b)(5).

|Official Note: Previous Rule 57 adopted September 18, 1973, effective January 1,
1974; title of rule amended January 23, 1975, effective September 1, 1975;
rescinded July 12, 1985, effective January 1, 1986, and replaced by present Rules
411-414 and 421-424. Present Rule 57 adopted July 12, 1985, effective January 1,
1986. The January 1, 1986 effective dates all are extended to July 1, 1986; amended
February 1, 1989, effective as to cases instituted on or after July 1, 1989;
renumbered Rule 407 and amended March 1, 2000, effective April 1, 2001.
Committee Explanatory Reports:

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30 Pa.B. 1478 (March 18, 2000).]

Rule 408. Not Guilty Pleas - Notice of Trial.
[(A)](a)A defendant may plead not guilty by:

(1) appearing before the issuing authority[,] and entering the plea[, and
depositing such collateral for appearance at trial as the issuing authority shall
require]; or

(2) notifying the issuing authority in writing of the plea and [forwarding as
collateral for appearance at trial an amount equal to the fine and costs specified
in the citation, plus any additional fee required by law. If the fine and costs are
not specified, the defendant shall forward the sum of $50 as collateral for

appearance at trial] providing a current mailing address and telephone number.
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[(B)](b)The issuing authority, upon receiving a plea of not guilty, shall:
(1) fix a date and hour for trial;
(2) notify the defendant and the law enforcement officer of the date and
hour fixed for trial; and
(3) advise the defendant that failure to appear for trial shall constitute
consent to trial in the defendant's absence and, if the defendant is found guilty, [the
collateral deposited shall be forfeited and applied toward the fine, costs, and
restitution, and] the defendant shall have the right to appeal within 30 days for a trial
de novo.
Comment: [It is intended that the defendant will appear in person before the issuing
authority to plead not guilty when the defendant cannot afford to deposit the
amount of collateral specified in the citation or the $50 when no amount is
specified. A plea entered by mail must be accompanied by the full amount of
collateral. See Rule 452. All checks deposited as collateral shall be made payable
to the magisterial district number set forth on the citation.]

When fixing the date and hour for trial, the issuing authority should determine
whether the trial must be delayed because the defendant's criminal record must be
ascertained prior to trial as specifically required by statute for purposes of grading the
offense charged.

[Paragraph (B)(3) was amended in 2016 to clarify that collateral may be
forfeited for the payment of restitution as well as for the fine and costs that have
been assessed by an issuing authority. See] See 18 Pa.C.S. § 1106(d) for the
authority of a magisterial district judge to impose restitution on a defendant.

[Official Note: Previous Rule 58, adopted September 18, 1973, effective January 1,
1974; amended to correct printing error June 28, 1976, effective immediately;
rescinded July 12, 1985, effective January 1, 1986, and not replaced in the present
rules. Present Rule 58 adopted July 12, 1985, effective January 1, 1986. The
January 1, 1986 effective dates all are extended to July 1, 1986; amended January
31, 1991, effective July 1, 1991; renumbered Rule 408 and amended March 1, 2000,
effective April 1,2001; amended June 10, 2016, effective August 1, 2016.

Committee Explanatory Reports:

Report explaining the January 31, 1991 amendments published at 20 Pa.B. 4788
(September 15, 1990); Supplemental Report published at 21 Pa.B. 621 (February 16,
1991).

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30 Pa.B. 1478 (March 18, 2000).

Final Report explaining the June 10, 2016 amendments clarifying that forfeited
collateral may be applied to restitution published with the Court’s Order at 46 Pa.B.
3235 (June 25, 2016).]

Rule 409. Guilty Pleas.
[(A)](a)A defendant may plead guilty by:
(1) notifying the issuing authority in writing of the plea and forwarding to
the issuing authority an amount equal to the fine and costs specified in the citation; or
(2) appearing before the issuing authority for the entry of the plea and
imposition of sentence when:
(i) the fine and costs are not specified in the citation [or];
(ii) after receipt of notice that a guilty plea by mail has not been
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accepted by the issuing authority pursuant to [paragraph (B)(3).]

subdivision (b)(3); or

(iii) the defendant is without the financial means immediately
to pay the fine and costs specified in the citation and seeks an
installment payment plan.

[(B)](b)When the defendant pleads guilty pursuant to [paragraph (A)(1)]
subdivision (a)(1):

(1) The defendant [must]_shall sign the guilty plea acknowledging that the
plea is entered voluntarily and understandingly. The defendant shall provide
confirmation of a current mailing address and telephone number.

(2) The issuing authority may issue a warrant for the arrest of the defendant
as provided in Rules 430 and 431 if the amount forwarded with the plea is less than
the amount of the fine and costs specified in the citation.

(3) Restrictions on the acceptance of guilty plea by mail:

[(a)l(i) The issuing authority shall not accept a guilty plea that is
submitted by mail when the offense carries a mandatory sentence of
imprisonment.

[(b)](iD)In those cases in which the charge carries a possible
sentence of imprisonment, the issuing authority may accept a guilty plea
submitted by mail.

[(¢)]dii)In any case in which the issuing authority does not accept
a guilty plea submitted by mail, the issuing authority shall notify the
defendant (1) that the guilty plea has not been accepted, (2) to appear
personally before the issuing authority on a date and time certain, and (3) of
the right to counsel. Notice of the rejection of the guilty plea by mail also
shall be provided to the affiant.

[(C)](©)When the defendant is required to personally appear before the issuing
authority to plead guilty pursuant to [paragraph (A)(2)] subdivision (2)(2),
the issuing authority shall:

(1) advise the defendant of the right to counsel when there is a likelihood of
imprisonment and give the defendant, upon request, a reasonable opportunity to
secure counsel;

(2) determine by inquiring of the defendant that the plea is voluntarily and
understandingly entered;

(3) have the defendant sign the plea form with a representation that the plea
is entered voluntarily and understandingly; and

(4) impose sentence pursuant to Rule 454.1, or, in cases in which the
defendant may be sentenced to intermediate punishment, the issuing authority may
delay the proceedings pending confirmation of the defendant’s eligibility for
intermediate punishment[; and].

[(5) provide for installment payments when a defendant who is
sentenced to pay a fine and costs is without the financial means immediately to
pay the fine and costs.|

Comment: The rule [was amended in 2007 to make it clear (1)] makes clear that a
defendant may not enter a guilty plea by mail (1) to an offense that carries a mandatory
sentence of imprisonment[, and (2) in] or (2) when the defendant is without the
financial means immediately to pay the fine and costs. In those cases in which the
offense carries a possible sentence of imprisonment, the issuing authority has the




The Greene Reports
14 2/15/24

discretion whether or not to accept a guilty plea submitted by mail.

Nothing in this rule is intended to require that an issuing authority should proceed
as provided in [paragraph (C)] subdivision (c) when the defendant returns the written
guilty plea and the fine and costs in person to the issuing authority's office pursuant to
[paragraphs (A)(1) and (B)] subdivisions (a)(1) and (b). The issuing authority's staff
should record receipt of the plea and monies in the same manner as those received by
mail.

[Paragraph (C)(4) was added in 2007 to permit] Subdivision (c)(4) permits an
issuing authority to delay imposition of sentence in order to investigate a defendant’s
eligibility for intermediate punishment. For example, under 42 Pa.C.S. § 9763 and § 9804,
defendants may be sentenced to intermediate punishment for certain offenses, including
summary violations of 75 Pa.C.S. § 1543(b) (driving while license is under a DUI-related
suspension) but only if they meet certain eligibility requirements, such as undergoing a
drug and alcohol assessment. Often this information will not be available to the issuing
authority at the time of sentencing, especially when the defendant appears personally to
enter a guilty plea.

[When] If the defendant was under 18 years of age at the time of the offense and
is charged with a summary offense that would otherwise carry a mandatory sentence of
imprisonment as prescribed by statute, the issuing authority is required to conduct the
summary trial but may not sentence the defendant to a term of imprisonment. See 42
Pa.C.S. §§ 6302 and 6303 and 75 Pa.C.S. § 6303(b).

[See] See Rule [454(F)] 454.1 for the information that must be included in the
sentencing order when restitution is included in the sentence.

For the procedure upon default in payment of the fine or costs, see Rule 456.

For appeal procedures in summary cases, see Rules 460, 461, and 462.

For procedures regarding arrest warrants, see Rules 430 and 431.

Concerning the appointment or waiver of counsel, see Rules 121 and 122.

|Official Note: Previous Rule 59 adopted September 18, 1973, effective January 1,
1974; rescinded July 12, 1985, effective January 1, 1986, and replaced by present
Rule 75. Present Rule 59 adopted July 12, 1985, effective January 1, 1986; amended
September 23, 1985, effective January 1, 1986. The January 1, 1986 effective dates
are all extended to July 1, 1986; amended May 28, 1987, effective July 1, 1987;
amended January 31, 1991, effective July 1, 1991; renumbered Rule 409 and
amended March 1, 2000, effective April 1, 2001; Comment revised August 7, 2003,
effective July 1, 2004; amended January 26, 2007, effective February 1, 2008;
Comment revised July 17, 2013, effective August 17, 2013; Comment revised
March 9, 2016, effective July 1, 2016.

Committee Explanatory Reports:

Report explaining the January 31, 1991 amendments published at 20 Pa.B. 4788
(September 15, 1990); Supplemental Report published at 21 Pa.B. 621 (February 16,
1991).

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30

Pa.B. 1478 (March 18, 2000).

Final Report explaining the August 7, 2003 new Comment language concerning
defendants under the age of 18 published with the Court’s Order at 33 Pa.B. 4289
(August 30, 2003).

Final Report explaining the January 26, 2007 amendments to paragraphs (A)(2),

The Greene Reports
----------------------------------- pJiL:p Y BE—

(B)(3), and (C)(4) published with the Court’s Order at 37 Pa.B. 752 (February 17,
2007).

Final Report explaining the July 17, 2013 Comment revision concerning mandatory
incarceration offenses and juveniles published with the Court’s Order at 43 Pa.B.
4323 (August 3, 2013).

Final Report explaining the March 9, 2016 Comment revision concerning the Rule
454 restitution procedures published with the Court’s Order at 46 Pa.B. 1532 (March
26, 2016).]

Rule 411. Procedures Following Filing of Citation -- Issuance of Summons.

[(A)](a)Upon the filing of the citation, including receipt of electronically transmitted
citation or parking violation information, the issuing authority shall issue a
summons commanding the defendant to respond within [10] 30 days of
receipt of the summons, unless the issuing authority has reasonable
grounds to believe that the defendant will not obey a summons in which
case an arrest warrant shall be issued. The summons shall be served as
provided in these rules.
[(B)](b)A copy of the citation shall be served with the summons, except in cases
charging parking violations when the parking violation information is
electronically filed.
[(O)](e)In cases charging parking violations in which the parking violation
information is electronically filed, the summons shall also include:
(1) the date, time, and location of the parking violation;
(2) a description of the vehicle and the license number; and
(3) a description of the parking violation.
Comment: No fine or costs should be specified in the summons in cases in which the
issuing authority determines that there is a likelihood of imprisonment.
This rule facilitates the electronic transmission of parking violation information by
(1) eliminating the requirement that a copy of the citation be served with the summons in
cases in which the parking violation information is electronically filed pursuant to Rule
401(A), and (2) requiring additional information be added to the summons. See [Rule]
Pa.R.Crim.P. 401 (Proceedings in Summary Cases Charging Parking Violations).
However, nothing in this rule or Rule 401 is intended to preclude a municipality from
continuing to have its officers prepare a citation in addition to electronically transmitting
the parking violation information.

[Official Note: Previous Rule 117, adopted June 30, 1964, effective January 1, 1965;
suspended effective May 1, 1970; revised January 31, 1970, effective May 1, 1970;
renumbered and amended to apply only to summary cases September 18, 1973,
effective January 1, 1974; amended April 26, 1979, effective July 1, 1979; amended
January 28, 1983, effective July 1, 1983; rescinded July 12, 1985, effective January
1, 1986, and replaced by present Rule 431. Present Rule 61 adopted July 12, 1985, effective
January 1, 1986. The January 1, 1986 effective dates all are extended to

July 1, 1986; amended July 17, 1996, effective January 1, 1997; renumbered Rule
411 and Comment revised March 1, 2000, effective April 1, 2001; amended February
6, 2003, effective July 1, 2003.

Committee Explanatory Reports:

Final Report explaining the July 17, 1996 amendments published with the Court's
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Order at 26 Pa.B. 3629 (August 3, 1996).

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30 Pa.B. 1478 (March 18, 2000).

Final Report explaining the February 6, 2003 amendments concerning electronic
transmission of citation and parking violation information published with the
Court's Order at 33 Pa.B. 969 (February 22, 2003).]

Rule 412. Pleas in Response to Summons.

Within [10] 30 days after receipt of a summons, the defendant shall notify the

issuing authority by mail or in person that the defendant either pleads not guilty or pleads
guilty.
Comment: To notify the issuing authority of the plea, the defendant should sign and
return the summons. When a defendant fails to sign the summons to indicate the plea,
the issuing authority should record the unsigned summons as a guilty plea. See [Rule
403(B)(5)] Pa.R.Crim.P. 403(b)(5).

For the consequences of failure to respond as provided in this rule, see Rule

430(A).

[Official Note: Previous rule, originally numbered Rule 118 and 118(b), adopted
June 30, 1964, effective January 1, 1965; suspended effective May 1, 1970; revised
January 31, 1970, effective May 1, 1970; renumbered as Rule 62 and amended to
apply only to summary cases September 18, 1973, effective January 1, 1974;
amended April 26, 1979, effective July 1, 1979; amended April 24, 1981, effective
July 1, 1981; amended January 28, 1983, effective July 1, 1983; rescinded July 12,
1985, effective January 1, 1986, and replaced by present Rule 441. Present Rule 62
adopted July 12, 1985, effective January 1, 1986. The January 1, 1986 effective
dates all are extended to July 1, 1986; amended February 1, 1989, effective as to
cases instituted on or after July 1, 1989; renumbered Rule 412 and amended March
1, 2000, effective April 1, 2001.

Committee Explanatory Reports:

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30 Pa.B. 1478 (March 18, 2000).]

Rule 413. Not Guilty Pleas -- Notice of Trial.
[(A)](@)A defendant may plead not guilty by:

(1) appearing before the issuing authority[,] and entering the plea[, and
depositing such collateral for appearance at trial as the issuing authority shall
require]; or

(2) notifying the issuing authority in writing of the plea and [forwarding as
collateral for appearance at trial an amount equal to the fine and costs specified
in the citation, plus any additional fee required by law. If the fine and costs are
not specified, the defendant shall forward the sum of $50 as collateral for
appearance at trial] providing a current mailing address and telephone number.
[(B)](b)The issuing authority, upon receiving a plea of not guilty, shall:

(1) fix a date and hour for trial,

(2) notify the defendant and the law enforcement officer of the date and
hour fixed for the trial; and

(3) advise the defendant that failure to appear for trial shall constitute
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consent to trial in the defendant's absence and, if the defendant is found guilty, [the

collateral deposited shall be forfeited and applied toward the fine, costs, and

restitution, and] the defendant shall have the right to appeal within 30 days for a trial
de novo.

Comment; [It is intended that the defendant will appear in person before the issuing

authority to plead not guilty when the defendant cannot afford to deposit the

amount of collateral specified in the citation or the $50 when no amount is

specified. A plea entered by mail must be accompanied by the full amount of

collateral. See Rule 452. All checks deposited as collateral shall be made payable

to the magisterial district number set forth on the citation.]

When fixing the date and hour for trial, the issuing authority should determine
whether the trial must be delayed because the defendant's criminal record must be
ascertained prior to trial as specifically required by statute for purposes of grading the
offense charged.

[Paragraph (B)(3) was amended in 2016 to clarify that collateral may be
forfeited for the payment of restitution as well as for the fine and costs that have
been assessed by an issuing authority. See] See 18 Pa.C.S. § 1106(d) for the
authority of a magisterial district judge to impose restitution on a defendant.

[Official Note: Previous rule, originally numbered Rules 141 and 142, adopted
January 31, 1970, effective May 1, 1970; combined, and renumbered Rule 63, and
amended September 18, 1973, effective January 1, 1974; amended April 26, 1979,
effective July 1, 1979; rescinded July 12, 1985, effective January 1, 1986, and
replaced by present Rule 454. Present Rule 63 adopted July 12, 1985, effective
January 1, 1986. The January 1, 1986 effective dates all are extended to July 1,
1986; amended January 31, 1991, effective July 1, 1991; renumbered Rule 413 and
amended March 1, 2000, effective April 1, 2001; amended June 10, 2016, effective
August 1, 2016.

Committee Explanatory Reports:

Report explaining the January 31, 1991 amendments published at 20 Pa.B. 4788
(September 15, 1990); Supplemental Report published at 21 Pa.B. (February 16,
1991).

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30 Pa.B. 1478 (March 18, 2000).

Final Report explaining the June 10, 2016 amendments clarifying that forfeited
collateral may be applied to restitution published with the Court’s Order at 46 Pa.B.
3235 (June 26, 2016).]

Rule 414. Guilty Pleas.

[(A)](a)A defendant may plead guilty by:

(1) notifying the issuing authority in writing of the plea and forwarding to
the issuing authority an amount equal to the fine and costs specified in the summons;
or

(2) appearing before the issuing authority for the entry of the plea and
imposition of sentence when:

(@) the fine and costs are not specified in the summons [or];
(ii) after receipt of notice that a guilty plea by mail has not been

accepted by the issuing authority pursuant to [paragraph (B)(3).]
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subdivision (b)(3); or

(ii) the defendant is without the financial means immediately
to pay the fine and costs specified in the citation and seeks an
installment payment plan.

[(B)](b)When the defendant pleads guilty pursuant to [paragraph (A)(1)]
subdivision (a)(1):

(1) The defendant [must] shall sign the guilty plea acknowledging that the
plea is entered voluntarily and understandingly. The defendant shall provide
confirmation of a current mailing address and telephone number.

(2) The issuing authority may issue a warrant for the arrest of the defendant
as provided in Rules 430 and 431 if the amount forwarded with the plea is less than
the amount of the fine and costs specified in the summons.

(3) Restrictions on the acceptance of guilty plea by mail:

[(a)](@) The issuing authority shall not accept a guilty plea that is
submitted by mail when the offense carries a mandatory sentence of
imprisonment.

[(b)](ii)In those cases in which the charge carries a possible
sentence of imprisonment, the issuing authority may accept a guilty plea
submitted by mail.

[(¢)](iD)In any case in which the issuing authority does not accept
a guilty plea submitted by mail, the issuing authority shall notify the
defendant (1) that the guilty plea has not been accepted, (2) to appear
personally before the issuing authority on a date and time certain, and (3) of
the right to counsel. Notice of the rejection of the guilty plea by mail also
shall be provided to the affiant.

[(C)]()When the defendant is required to personally appear before the issuing
authority to plead guilty pursuant to [paragraph (A)(2)] subdivision (2)(2)
the issuing authority shall:

(1) advise the defendant of the right to counsel when there is a likelihood of
imprisonment and give the defendant, upon request, a reasonable opportunity to
secure counsel;

(2) determine by inquiring of the defendant that the plea is voluntarily and
understandingly entered;

(3) have the defendant sign the plea form with a representation that the plea
is entered voluntarily and understandingly; and

(4) impose sentence pursuant to Rule 454.1, or, in cases in which the
defendant may be sentenced to intermediate punishment, the issuing authority may
delay the proceedings pending confirmation of the defendant’s eligibility for
intermediate punishment[; and].

[(5) provide for installment payments when a defendant who is
sentenced to pay a fine and costs is without the financial means immediately to
pay the fine and costs.]

Comment: The rule [was amended in 2007 to make it clear (1)] makes clear that a
defendant may not enter a guilty plea by mail (1) to an offense that carries a mandatory
sentence of imprisonment[, and (2) in]_or (2) when the defendant is without the
financial means immediately to pay the fine and costs. In those cases in which the
offense carries a possible sentence of imprisonment, the issuing authority has the
discretion whether or not to accept a guilty plea submitted by mail.
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Nothing in this rule is intended to require that an issuing authority should proceed
as provided in [paragraph (C)] subdivision (c) when the defendant returns the written
guilty plea and the fine and costs in person to the issuing authority's office pursuant to
[paragraphs (A)(1) and (B)] subdivisions (a)(1) and (b). The issuing authority's staff
should record receipt of the plea and monies in the same manner as those received by
mail.

[Paragraph (C)(4) was added in 2007 to permit] Subdivision (¢)(4) permits an
issuing authority to delay imposition of sentence in order to investigate a defendant’s
eligibility for intermediate punishment. For example, under 42 Pa.C.S. § 9763 and §9804,
defendants may be sentenced to intermediate punishment for certain offenses, including
summary violations of 75 Pa.C.S. § 1543(b) (driving while license is under a DUI-related
suspension) but only if they meet certain eligibility requirements, such as undergoing a
drug and alcohol assessment. Often this information will not be available to the issuing
authority at the time of sentencing, especially when the defendant appears personally to
enter a guilty plea.

When the defendant was under 18 years of age at the time of the offense and is
charged with a summary offense that would otherwise carry a mandatory sentence of
imprisonment as prescribed by statute, the issuing authority is required to conduct the
summary trial but may not sentence the defendant to a term of imprisonment. See 42
Pa.C.S. §§ 6302 and 6303 and 75 Pa.C.S. § 6303(b).

[See] See Rule [454(F)] 454.1 for the information that must be included in the
sentencing order when restitution is included in the sentence.

For the procedure upon default in payment of the fine or costs, see Rule 456.

For appeal procedures in summary cases, see Rules 460, 461, and 462.

For arrest warrant procedures, see Rules 430 and 431.

Concerning the appointment or waiver of counsel, see Rules 121 and 122.

[Official Note: Previous rule, originally numbered Rule 136, adopted January 31,
1970, effective May 1, 1970; renumbered Rule 64 September 18, 1973, effective
January 1, 1974; rescinded July 12, 1985, effective January 1, 1986, and replaced
by present Rule 84. Present Rule 64 adopted July 12, 1985, effective January 1,
1986; amended September 23, 1985, effective January 1, 1986. The January 1, 1986
effective dates all are extended to July 1, 1986; amended May 28, 1987, effective
July 1, 1987; amended January 31, 1991, effective July 1, 1991; renumbered Rule
414 and amended March 1, 2000, effective April 1, 2001; Comment revised August
7, 2003, effective July 1, 2004; amended January 26, 2007, effective February 1,
2008; Comment revised July 17, 2013, effective August 17, 2013; Comment revised
March 9, 2016, effective July 1, 2016.

Committee Explanatory Reports:

Report explaining the January 31, 1991 amendments published at 20 Pa.B. 4788
(September 15, 1990); Supplemental Report published at 21 Pa.B. 621 (February 16,
1991).

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30

Pa.B. 1478 (March 18, 2000).

Final Report explaining the August 7, 2002 new Comment language concerning
defendants under the age of 18 published with the Court’s Order at 33 Pa.B. 4289
(August 30, 2003).

Final Report explaining the January 26, 2007 amendments to paragraphs (A)(2),
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(B)(3), and (C)(4) published with the Court’s Order at 37 Pa.B. 752 (February 17,
2007).

Final Report explaining the July 17, 2013 Comment revision concerning mandatory
incarceration offenses and juveniles published with the Court’s Order at 43 Pa.B.
4323 (August 3, 2013).

Final Report explaining the March 9, 2016 Comment revision concerning the Rule
454 restitution procedures published with the Court’s Order at 46 Pa.B. 1532 (March
26, 2016).]

Rule 422. Pleas in Response to Summons.

Within [10] 30 days after receipt of a summons, the defendant shall notify the

issuing authority by mail or in person that the defendant either pleads not guilty or pleads
guilty.
Comment: To notify the issuing authority of the plea, the defendant should sign and
return the summons. When a defendant fails to sign the summons to indicate the plea,
the issuing authority should record the unsigned summons as a guilty plea. See [Rule
403(B)(5)] Pa.R.Crim.P. 403(b)(5).

For the consequences of failure to respond as provided in this rule, see Rule

430(A).

[Official Note: Previous Rule 67, adopted September 18, 1973, effective January 1,
1974; amended May 26, 1977, effective July 1, 1977; amended April 26, 1979,
effective July 1, 1979; Comment revised April 24, 1981, effective July 1, 1981;
Comment revised January 28, 1983, effective July 1, 1983; rescinded July 12, 1985,
effective January 1, 1986, and replaced by present Rules 460, 461, and 462. Present
Rule 67 adopted July 12, 1985, effective January 1, 1986. The January 1, 1986
effective dates all are extended to July 1, 1986; amended February 1, 1989, effective
as to cases instituted on or after July 1, 1989; renumbered Rule 422 and amended
March 1, 2000, effective April 1, 2001.

Committee Explanatory Reports:

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30 Pa.B. 1478 (March 18, 2000).]

Rule 423. Not Guilty Pleas -- Notice of Trial.
[(A)](@)A defendant may plead not guilty by:

(1) appearing before the issuing authority[,] and entering the plea[, and
depositing such collateral for appearance at trial as the issuing authority shall
require]; or

(2) notifying the issuing authority in writing of the plea and [forwarding as
collateral for appearance at trial an amount equal to the fine and costs specified
in the citation, plus any additional fee required by law. If the fine and costs are
not specified, the defendant shall forward the sum of $50 as collateral for
appearance at trial] providing a current mailing address and telephone number.
[(B)](b)The issuing authority, upon receiving a plea of not guilty, shall:

(1) fix a date and hour for trial;

(2) notify the defendant and the law enforcement officer of the date and
hour fixed for the trial; and

(3) advise the defendant that failure to appear for trial shall constitute
consent to trial in the defendant's absence and, if the defendant is found guilty, [the
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collateral deposited shall be forfeited and applied toward the fine, costs, and

restitution, and] the defendant shall have the right to appeal within 30 days for a trial

de novo.
Comment; [It is intended that the defendant will appear in person before the issuing
authority to plead not guilty when the defendant cannot afford to deposit the
amount of collateral specified in the citation or the $50 when no amount is
specified. A plea entered by mail must be accompanied by the full amount of
collateral. See Rule 452. All checks deposited as collateral shall be made payable
to the magisterial district number set forth on the citation.]

When fixing the date and hour for trial, the issuing authority should determine
whether the trial must be delayed because the defendant's criminal record must be
ascertained prior to trial as specifically required by statute for purposes of grading the
offense charged.

[Paragraph (B)(3) was amended in 2016 to clarify that collateral may be
forfeited for the payment of restitution as well as for the fine and costs that have
been assessed by an issuing authority. See] See 18 Pa.C.S. § 1106(d) for the
authority of a magisterial district judge to impose restitution on a defendant.

[Official Note: Previous Rule 68 adopted September 18, 1973, effective January 1,
1974; rescinded July 12, 1985, effective January 1, 1986, and not replaced in the
present rules. Present Rule 68 adopted July 12, 1985, effective January 1, 1986.

The January 1, 1986 effective dates all are extended to July 1, 1986; amended
January 31, 1991, effective July 1, 1991; renumbered Rule 423 and amended March
1, 2000, effective April 1, 2001; amended June 10, 2016, effective August 1, 2016.
Commiittee Explanatory Reports:

Report explaining the January 31, 1991 amendments published at 20 Pa.B. 4788
(September 15, 1990); Supplemental Report published at 21 Pa.B. 621 (February 16,
1991).

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30 Pa.B. 1478 (March 18, 2000).

Final Report explaining the June 10, 2016 amendments clarifying that forfeited
collateral may be applied to restitution published with the Court’s Order at 46 Pa.B.
3235 (June 26, 2016).]

Rule 424. Guilty Pleas.

[(A)](a)A defendant may plead guilty by:

(1) notifying the issuing authority in writing of the plea and forwarding to
the issuing authority an amount equal to the fine and costs specified in the summons;
or

(2) appearing before the issuing authority for the entry of the plea and
imposition of sentence when:

(i) the fine and costs are not specified in the summons [or];
(ii) after receipt of notice that a guilty plea by mail has not been

accepted by the issuing authority pursuant to [paragraph (B)(3).]

subdivision (b)(3); or

(ii) the defendant is without the financial means immediately
to pay the fine and costs specified in the citation and seeks an

installment payment plan.
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[(B)](b)When the defendant pleads guilty pursuant to [paragraph (A)(1)]
subdivision (a)(1):

(1) The defendant [must] shall sign the guilty plea acknowledging that the
plea is entered voluntarily and understandingly. The defendant shall provide
confirmation of a current mailing address and telephone number.

(2) The issuing authority may issue a warrant for the arrest of the defendant
as provided in Rules 430 and 431 if the amount forwarded with the plea is less than
the amount of the fine and costs specified in the summons.

(3) Restrictions on the acceptance of guilty plea by mail:

[(a)](@) The issuing authority shall not accept a guilty plea that is
submitted by mail when the offense carries a mandatory sentence of
imprisonment.

[(b)](ii)In those cases in which the charge carries a possible
sentence of imprisonment, the issuing authority may accept a guilty plea
submitted by mail.

[(e)](ii)In any case in which the issuing authority does not accept
a guilty plea submitted by mail, the issuing authority shall notify the
defendant (1) that the guilty plea has not been accepted, (2) to appear
personally before the issuing authority on a date and time certain, and (3) of
the right to counsel. Notice of the rejection of the guilty plea by mail also
shall be provided to the affiant.

[(C)]()When the defendant is required to personally appear before the issuing
authority to plead guilty pursuant to [paragraph (A)(2)] subdivision (a)(2)
the issuing authority shall:

(1) advise the defendant of the right to counsel when there is a likelihood of
imprisonment and give the defendant, upon request, a reasonable opportunity to
secure counsel;

(2) determine by inquiring of the defendant that the plea is voluntarily and
understandingly entered;

(3) have the defendant sign the plea form with a representation that the plea
is entered voluntarily and understandingly; and

(4) impose sentence pursuant to Rule 454.1, or, in cases in which the
defendant may be sentenced to intermediate punishment, the issuing authority may
delay the proceedings pending confirmation of the defendant’s eligibility for
intermediate punishment[; and].

[(5) provide for installment payments when a defendant who is
sentenced to pay a fine and costs is without the financial means immediately to
pay the fine and costs.]

Comment: The rule [was amended in 2007 to make it clear (1)] makes clear that a
defendant may not enter a guilty plea by mail (1) to an offense that carries a mandatory
sentence of imprisonment[, and (2) in]_or (2) when the defendant is without the
financial means immediately to pay the fine and costs. In those cases in which the
offense carries a possible sentence of imprisonment, the issuing authority has the
discretion whether or not to accept a guilty plea submitted by mail.

Nothing in this rule is intended to require that an issuing authority should proceed
as provided in [paragraph (C)] subdivision (¢) when the defendant returns the written
guilty plea and the fine and costs in person to the issuing authority's office pursuant to
[paragraphs (A)(1) and (B)] subdivisions (a)(1) and (b). The issuing authority's staff
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should record receipt of the plea and monies in the same manner as those received by
mail.

[Paragraph (C)(4) was added in 2007 to permit] Subdivision (¢)(4) permits an
issuing authority to delay imposition of sentence in order to investigate a defendant’s
eligibility for intermediate punishment. For example, under 42 Pa.C.S. § 9763 and §9804,
defendants may be sentenced to intermediate punishment for certain offenses, including
summary violations of 75 Pa.C.S. § 1543(b) (driving while license is under a DUI-related
suspension) but only if they meet certain eligibility requirements, such as undergoing a
drug and alcohol assessment. Often this information will not be available to the issuing
authority at the time of sentencing, especially when the defendant appears personally to
enter a guilty plea.

When the defendant was under 18 years of age at the time of the offense and is
charged with a summary offense that would otherwise carry a mandatory sentence of
imprisonment as prescribed by statute, the issuing authority is required to conduct the
summary trial but may not sentence the defendant to a term of imprisonment. See 42
Pa.C.S. §§ 6302 and 6303 and 75 Pa.C.S. § 6303(b).

[See] See Rule [454(F)] 454.1 for the information that must be included in the
sentencing order when restitution is included in the sentence.

For the procedure upon default in payment of the fine or costs, see Rule 456.

For appeal procedures in summary cases, see Rules 460, 461, and 462.

For arrest warrant procedures, see Rules 430 and 431.

Concerning the appointment or waiver of counsel, see Rules 121 and 122.

[Official Note: Previous rule, originally numbered Rule 140, adopted January 31,
1970, effective May 1, 1970; renumbered Rule 69 September 18, 1973, effective
January 1, 1974; Comment revised January 28, 1983, effective July 1, 1983;
rescinded July 12, 1985, effective January 1, 1986, and not replaced in these rules.
Present Rule 69 adopted July 12, 1985, effective January 1, 1986; amended
September 23, 1985, effective January 1, 1986. The January 1, 1986 effective dates
are all extended to July 1, 1986; amended May 28, 1987, effective July 1, 1987;
amended January 31, 1991, effective July 1, 1991; renumbered Rule 424 and
amended March 1, 2000, effective April 1, 2001; Comment revised August 7, 2003,
effective July 1, 2004; amended January 26, 2007, effective February 1, 2008;
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Comment revised July 17, 2013, effective August 17, 2013; Comment revised
March 9, 2016, effective July 1, 2016.

Committee Explanatory Reports:

Report explaining the January 31, 1991 amendments published at 20 Pa.B. 4788
(September 15, 1990); Supplemental Report published at 21 Pa.B. 621 (February 16,
1991).

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30

Pa.B. 1478 (March 18, 2000).

Final Report explaining the August 7, 2003 new Comment language concerning
defendants under the age of 18 published with the Court’s Order at 33 Pa.B. 4289
(August 30, 2003).

Final Report explaining the January 26, 2007 amendments to paragraphs (A)(2),
(B)(3), and (C)(4) published with the Court’s Order at 37 Pa.B. 752 (February 17,
2007).
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Final Report explaining the July 17, 2013 Comment revision concerning mandatory
incarceration offenses and juveniles published with the Court’s Order at 43 Pa.B.
4323 (August 3,2013).

Final Report explaining the March 9, 2016 Comment revision concerning the Rule
454 restitution procedures published with the Court’s Order at 46 Pa.B. 1532 (March
26, 2016).]

Rule 454. Trial in Summary Cases.

[(A)](a)Immediately prior to trial in a summary case:

(1) the defendant shall be advised of the charges in the citation or
complaint;

(2) if, in the event of a conviction, there is a reasonable likelihood of a
sentence of imprisonment or probation, the defendant shall be advised of the right to
counsel and

[(a)](@) upon request, the defendant shall be given a reasonable
opportunity to secure counsel, or

[(b)](ii)if the defendant is without financial resources or is
otherwise unable to employ counsel, counsel shall be assigned as provided
in Rule 122; and

(3) the defendant shall enter a plea.

[(B)](b)If the defendant pleads guilty, the issuing authority shall impose sentence.
If the defendant pleads not guilty, the issuing authority shall try the case in
the same manner as trials in criminal cases are conducted in the courts of
common pleas when jury trial has been waived; however, in all summary
cases arising under the Vehicle Code or local traffic ordinances, the law
enforcement officer observing the defendant's alleged offense may, but
shall not be required to, appear and testify against the defendant. In no
event shall the failure of the law enforcement officer to appear, by itself, be
a basis for dismissal of the charges against the defendant.

[(O)](e)The attorney for the Commonwealth may appear and assume charge of
the prosecution. [When] If the violation of an ordinance of a municipality is
charged, an attorney representing that municipality, with the consent of the
attorney for the Commonwealth, may appear and assume charge of the
prosecution. [When] If no attorney appears on behalf of the
Commonwealth, the affiant may be permitted to ask questions of any
witness who testifies.

[(D)I(d) The verdict [and sentence, if any,] shall be announced in open court
immediately upon the conclusion of the trial[, except as provided in
paragraph (E)].

(e) Any sentence shall be imposed pursuant to Rule 454.1. The issuing
authority may delay imposing sentence pending a determination of the
defendant’s ability to pay pursuant to Rules 454.1 and 456.1.

[(E)](DIf the defendant may be sentenced to intermediate punishment, the issuing
authority may delay imposing sentence pending confirmation of the
defendant’s eligibility for intermediate punishment.

[(F) At the time of sentencing, the issuing authority shall:

(1) if the defendant's sentence includes restitution, a fine, or costs,

state:
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(a) the amount of the fine and the obligation to pay costs;
(b) the amount of restitution ordered, including

(i) the identity of the payee(s),

(ii) to whom the restitution payment shall be made,
and

(iii) whether any restitution has been paid and in
what amount; and

(c) the date on which payment is due.

If the defendant is without the financial means to pay the
amount in a single remittance, the issuing authority may provide for
installment payments and shall state the date on which each
installment is due.

(2) advise the defendant of the right to appeal within 30 days for a trial
de novo in the court of common pleas, and that if an appeal is filed:

(a) the execution of sentence will be stayed and the issuing
authority may set bail or collateral; and

(b) the defendant must appear for the de novo trial or the
appeal may be dismissed;

(3) if a sentence of imprisonment has been imposed, direct the
defendant to appear for the execution of sentence on a date certain unless the
defendant files a notice of appeal within the 30-day period, and advise that, if the
defendant fails to appear on that date, a warrant for the defendant's arrest will
be issued; and

(4) issue a written order imposing sentence, signed by the issuing
authority. The order shall include the information specified in paragraphs (F)(1)
through (F)(3), and a copy of the order shall be given to the defendant.]

Comment: No defendant may be sentenced to imprisonment or probation if the right to
counsel was not afforded at trial. See Alabama v. Shelton, 535 U.S. 654 (2002)],]; Scott
v. lllinois, 440 U.S. 367 (1979)[,]; and Argersinger v. Hamlin, 407 U.S. 25 (1972). See
also [Rules] Pa.R.Crim.P. 121 and 122.

The affiant may be permitted to withdraw the charges pending before the issuing
authority. See [Rule] Pa.R.Crim.P. 457 (Withdrawal of Charges in Summary Cases).

[Paragraph (F)(2)(b) is included in the rule in light of North v. Russell, 427
U.S. 328 (1976). For the procedures for taking, perfecting, and handling an appeal,
see Rules 460, 461, and 462.]

As the judicial officer presiding at the summary trial, the issuing authority controls
the conduct of the trial generally. When an attorney appears on behalf of the
Commonwealth or on behalf of a municipality pursuant to [paragraph (C)] subdivision
(c). the prosecution of the case is under the control of that attorney. When no attorney
appears at the summary trial on behalf of the Commonwealth, or a municipality, the
issuing authority may ask questions of any witness who testifies, and the affiant may
request the issuing authority to ask specific questions. In the appropriate circumstances,
the issuing authority may also permit the affiant to question [Commonwealth]_the
Commonwealth’s witnesses, cross-examine defense witnesses, and make
recommendations about the case to the issuing authority.

Although the scheduling of summary trials is left by the rules to the discretion of
the issuing authority, it is intended that trial will be scheduled promptly upon receipt of a
defendant's plea or promptly after a defendant's arrest. [When] If a defendant is
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incarcerated pending a summary trial, it is incumbent upon the issuing authority to
schedule trial for the earliest possible time.

[When] If the defendant was under 18 years of age at the time of the offense and
is charged with a summary offense that would otherwise carry a mandatory sentence of
imprisonment as prescribed by statute, the issuing authority [is required to]
shall conduct the summary trial but [may] shall not sentence the defendant to a term of
imprisonment. See 42 Pa.C.S. §§ 6302 and 6303 and 75 Pa.C.S. § 6303(b).

[Under paragraph (F)(2)(a), the issuing authority should explain to the
defendant that if an appeal is filed, any sentence, including imprisonment, fines, or
restitution, will be stayed.

When setting the specific date for the defendant to appear for execution of a
sentence of imprisonment pursuant to paragraph (F)(3), the issuing authority
should set the earliest possible date for sentencing after the appeal period expires.

When a defendant has waived the stay of the sentence of imprisonment
pursuant to Rule 461, the issuing authority may fix the commencement date of the
sentence to be the date of conviction, rather than after the 30-day stay period has
expired. The defendant, of course, still would be able to pursue an appeal under
Rules 460-462.

For the statutory authority to sentence a defendant to pay a fine, see 42
Pa.C.S. § 9726.

For the statutory authority to sentence a defendant to pay restitution, see 42
Pa.C.S. § 9721(c) and 18 Pa.C.S. § 1106(c). See also 18 Pa.C.S. § 1106(c)(2)(iii),
which prohibits the court from ordering the incarceration of a defendant for failure
to pay restitution if the failure results from the defendant's inability to pay.

Before imposing both a fine and restitution, the issuing authority must
determine that the fine will not prevent the defendant from making restitution to the
victim. See 42 Pa.C.S. §§ 9726(c)(2) and 9730(b)(3).

Certain costs are mandatory and must be imposed. See, e.g., Section 1101
of the Crime Victims Act, 18 P.S. § 11.1101.

Paragraph (E) permits an issuing authority to delay imposing sentence in
summary cases in order to investigate a defendant’s eligibility for intermediate
punishment. For example, under 42 Pa.C.S. § 9763 and § 9804, defendants may be
sentenced to intermediate punishment for certain offenses, including summary
violations of 75 Pa.C.S. § 1543(b) (driving while license is under a DUI-related
suspension) but only if they meet certain eligibility requirements, such as
undergoing a drug and alcohol assessment. Often this information will not be
available to the issuing authority at the time of sentencing.

See Rule 456 for the procedures when a defendant defaults in the payment
of restitution, fines, or costs.

For the procedures concerning sentences that include restitution in court cases,
see Rule 705.1.

A defendant should be encouraged to seek an adjustment of a payment
schedule for restitution, fines, or costs before a default occurs. See Rule 456(A).]

[Official Note: Rule 83 adopted July 12, 1985, effective January 1, 1986; amended
September 23, 1985, effective January 1, 1986; January 1, 1986 effective dates
extended to July 1, 1986; amended February 2, 1989, effective March 1, 1989;
amended October 28, 1994, effective as to cases instituted on or after January 1,
1995; Comment revised April 18, 1997, effective July 1, 1997; amended October 1,
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1997, effective October 1, 1998; Comment revised February 13, 1998, effective July
1, 1998; renumbered Rule 454 and Comment revised March 1, 2000, effective April
1, 2001; amended February 28, 2003, effective July 1, 2003; Comment revised
August 7, 2003, effective July 1, 2004; amended March 26, 2004, effective July 1,
2004; amended January 26, 2007, effective February 1, 2008; Comment revised July
17, 2013, effective August 17, 2013; amended March 9, 2016, effective July 1, 2016.
Committee Explanatory Reports:

Final Report explaining the October 28, 1994 amendments published with the
Court's Order at 24 Pa.B. 5841 (November 26, 1994).

Final Report explaining the April 18, 1997 Comment revision cross-referencing new
Rule 87 published with the Court's Order at 27 Pa.B. 2119 (May 3, 1997).

Final Report explaining the October 1, 1997 amendments to paragraph (E) and the
Comment concerning the procedures at the time of sentencing published with the
Court's Order at 27 Pa.B. 5414 (October 18, 1997).

Final Report explaining the February 13, 1998 Comment revision concerning
questioning of witnesses published with the Court's Order at 28 Pa.B. 1127
(February 28, 1998).

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30

Pa.B. 1478 (March 18, 2000).

Final Report explaining the February 28, 2003 amendments published with the
Court’s Order at 33 Pa.B. 1326 (March 15, 2003).

Final Report explaining the August 7, 2003 changes to the Comment concerning
defendants under the age of 18 published with the Court’s Order at 33 Pa.B. 4293
(August 30, 2003).

Final Report explaining the March 26, 2004 changes concerning Alabama v. Shelton
published with the Court's Order at 34 Pa.B. 1929 (April 10, 2004).

Final Report explaining the January 26, 2007 amendments adding paragraph (E)
concerning intermediate punishment published with the Court’s Order at 37 Pa.B.
752 (February 17, 2007).

Final Report explaining the July 17, 2013 Comment revision concerning mandatory
incarceration offenses and juveniles published with the Court’s Order at 43 Pa.B.
4323 (August 3, 2013).

Final Report explaining the March 9, 2016 amendments to paragraph (F) concerning
required elements of the sentence published with the Court’s Order at 46 Pa.B.
3235 (March 26, 2016).]

—The following text is entirely new—
Rule 454.1. Sentencing in Summary Cases.

(a) Order. The issuing authority shall issue and sign a written order imposing
sentence including the information specified in subdivision (b) and any
financial obligations and payment schedule. A copy of the order shall be
given to the defendant.
(b) Advisement of Rights. The issuing authority shall advise the defendant of
the right to appeal within 30 days for a trial de novo in the court of common
pleas, and, if an appeal is filed:
(1) the execution of sentence will be stayed and the issuing authority may
set bail or collateral; and
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(2) the defendant must appear for the de novo trial or the appeal may be
dismissed.
(c) Imprisonment. If a sentence of imprisonment is imposed, the issuing
authority shall direct the defendant to appear for the execution of sentence
on a date certain and, if the defendant fails to appear on that date, a warrant
for the defendant's arrest shall be issued unless the defendant appeals
pursuant to Rule 460.

(d) Intermediate Punishment. If the defendant may be sentenced to
intermediate punishment, the issuing authority may delay imposing
sentence pending confirmation of the defendant’s eligibility for intermediate
punishment.

(e) Discretionary Fines and Costs. In deciding the amount of any
discretionary fines or discretionary costs to be imposed and whether the
defendant is unable to pay in a single remittance, the issuing authority shall
first determine the defendant’s ability to pay pursuant to Rule 456.1 unless
the defendant waives that determination.

(f) Mandatory Fines and Costs. In deciding whether the defendant is unable
to pay mandatory fines and mandatory costs in a single remittance, the
issuing authority shall first determine the defendant’s ability to pay pursuant
to Rule 456.1 unless the defendant waives that determination.

(g) Restitution. In deciding whether the defendant is unable to pay restitution
in a single remittance, the issuing authority shall first determine the defendant’s ability to pay
pursuant to Rule 456.1 unless the defendant
waives that determination.

(h) Financial Obligations. If the issuing authority determines that a defendant
does not have an inability to pay all fines, costs, and restitution in a single
remittance or the defendant waives that determination, the issuing authority
shall state:

(1) the amount of the fine and costs;
(2) the amount of restitution, including:
(i) the identity of the payee,
(i) to whom the restitution payment shall be made, and
(iii) whether any restitution has been paid and in what amount;
and
(3) the date on which payment is due.

(i) Inability to Pay. If the issuing authority determines that a defendant has
an inability to pay all fines, costs, and restitution in a single remittance, the
court may establish a payment schedule for any fines, costs, and restitution
based upon the defendant’s ability to pay that:

(1) states the date on which each installment is due; and
(2) advises the defendant of the procedures in Rule 456 in the event of any
default in payment.

Comment: No defendant may be sentenced to imprisonment or probation if the right to
counsel was not afforded at trial. See Alabama v. Shelton, 535 U.S. 654 (2002); Scott v.
llinois, 440 U.S. 367 (1979); Argersinger v. Hamlin, 407 U.S. 25 (1972). See also
Pa.R.Crim.P. 121 and 122.

If the defendant was under 18 years of age at the time of the offense and is charged
with a summary offense that would otherwise carry a mandatory sentence of
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imprisonment as prescribed by statute, the issuing authority shall conduct the
summary trial but shall not sentence the defendant to a term of imprisonment. See 42
Pa.C.S. §§ 6302 and 6303 and 75 Pa.C.S. § 6303(b).

Pursuant to subdivision (b), the issuing authority shall explain to the defendant that
if an appeal is filed, any sentence, including imprisonment, fines, or restitution, will be
stayed. Subdivision (b) is included in the rule in light of North v. Russell, 427 U.S. 328
(1976). For the procedures for taking, perfecting, and handling an appeal, see Rules 460,
461, and 462.

When setting the specific date for the defendant to appear for execution of a
sentence of imprisonment pursuant to subdivision (c), the issuing authority should set the
earliest possible date for sentencing after the appeal period expires. If a defendant has
waived the stay of the sentence of imprisonment pursuant to Rule 461, the issuing
authority may fix the commencement date of the sentence to be the date of conviction,
rather than after the 30-day stay period has expired. The defendant remains able to
pursue an appeal under Rules 460-462.

For the statutory authority to sentence a defendant to pay a fine, see 42 Pa.C.S. §
9726. For the statutory authority to sentence a defendant to pay restitution, see 42
Pa.C.S. § 9721(c) and 18 Pa.C.S. § 1106(c). See also 18 Pa.C.S. § 1106(c)(2)(iii)
(prohibiting the court from ordering the incarceration of a defendant for failure to pay
restitution if the failure results from the defendant's inability to pay).

Before imposing both a fine and restitution, the issuing authority shall determine
whether the fine will prevent the defendant from making restitution to the victim. See 42
Pa.C.S. §§ 9726(c)(2) and 9730(b)(3).

Certain costs are mandatory and shall be imposed. See, e.g., 18 P.S. § 11.1101.
For the manner of distribution of any funds applied to the outstanding restitution, fees,
fines, and costs owed by the defendant, see 204 Pa. Code § 29.353 (General Principles).

Subdivision (d) permits an issuing authority to delay imposing sentence in
summary cases in order to investigate a defendant’s eligibility for intermediate
punishment. For example, under 42 Pa.C.S. § 9763 and § 9804, defendants may be
sentenced to intermediate punishment for certain offenses, including summary violations
of 75 Pa.C.S. § 1543(b) (driving while license is under a DUI-related suspension) but only
if they meet certain eligibility requirements, such as undergoing a drug and alcohol
assessment. Often this information will not be available to the issuing authority at the
time of sentencing.

Subdivision (i) is intended to implement 42 Pa.C.S. § 9730(b)(3)(i). See Rule 456
for the procedures when a defendant defaults in the payment of restitution, fines, or costs.

[For the procedures concerning sentences that include restitution in court
cases, see Rule 705.1.]

[Rule 456. Default Procedures: Restitution, Fines, and Costs.

(A) When a defendant advises the issuing authority that a default on a
single remittance or installment payment of restitution, fines, or costs
is imminent, the issuing authority may schedule a hearing on the
defendant's ability to pay. If a new payment schedule is ordered, the
order shall state the date on which each payment is due, and the
defendant shall be given a copy of the order.

(B) If a defendant defaults on the payment of fines and costs, or
restitution, as ordered, the issuing authority shall notify the defendant
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in person or by first class mail that, unless within 10 days of the date
on the default notice, the defendant pays the amount due as ordered,
or appears before the issuing authority to explain why the defendant
should not be imprisoned for nonpayment as provided by law, a
warrant for the defendant's arrest may be issued.
(C) If the defendant appears pursuant to the 10-day notice in paragraph
(B) or following an arrest for failing to respond to the 10-day notice in
paragraph (B), the issuing authority shall conduct a hearing
immediately to determine whether the defendant is financially able to
pay as ordered.

(1) If the hearing cannot be held immediately, the issuing authority
shall release the defendant on recognizance unless the issuing authority has
reasonable grounds to believe that the defendant will not appear, in which case,
the issuing authority may set collateral as provided in Rule 523.

(2) If collateral is set, the issuing authority shall state in writing the
reason(s) why any collateral other than release on recognizance has been set and
the facts that support a determination that the defendant has the ability to pay
monetary collateral.

(3) If collateral is set and the defendant does not post collateral, the
defendant shall not be detained without a hearing longer than 72 hours or the
close of the next business day if the 72 hours expires on a non-business day.

(D) When a defendant appears pursuant to the notice in paragraph (B) or
pursuant to an arrest warrant issued for failure to respond to the
notice as provided in paragraph (C):

(1) upon a determination that the defendant is financially able to pay as
ordered, the issuing authority may impose any sanction provided by law.

(2) Upon a determination that the defendant is financially unable to
pay as ordered, the issuing authority may order a schedule or reschedule for
installment payments, or alter or amend the order as otherwise provided by law.

(3) At the conclusion of the hearing, the issuing authority shall:

(a) if the issuing authority has ordered a schedule of
installment payments or a new schedule of installment payments, state
the date on which each installment payment is due;

(b) advise the defendant of the right to appeal within 30 days
for a hearing de novo in the court of common pleas, and that if an
appeal is filed:

(i) the execution of the order will be stayed and the
issuing authority may set bail or collateral; and

(ii) the defendant must appear for the hearing de
novo in the court of common pleas or the appeal may be
dismissed;

(c) if a sentence of imprisonment has been imposed, direct the
defendant to appear for the execution of sentence on a date certain
unless the defendant files a notice of appeal within the 30-day period;
and

(d) issue a written order imposing sentence, signed by the
issuing authority. The order shall include the information specified in
paragraphs (D)(3)(a) through (D)(3)(c), and a copy of the order shall be
given to the defendant.
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(E) A defendant may appeal an issuing authority's determination pursuant
to this rule by filing a notice of appeal within 30 days of the issuing
authority's order. The appeal shall proceed as provided in Rules 460,
461, and 462.

Comment: The purpose of this rule is to provide the procedures governing defaults
in the payment of restitution, fines, and costs.

Although most of this rule concerns the procedures followed by the issuing
authority after a default occurs, paragraph (A) makes it clear that a defendant
should be encouraged to seek a modification of the payment order when the
defendant knows default is likely, but before it happens. For fines and costs, see
42 Pa.C.S. § 9730(b)(3).

An issuing authority may at any time alter or amend an order of restitution.
See 18 Pa.C.S. § 1106(c)(2) and (3).

When a defendant defaults on a payment of restitution, fines, or costs,
paragraph (B) requires the issuing authority to notify the defendant of the default,
and to provide the defendant with an opportunity to pay the amount due or appear
within 10 days to explain why the defendant should not be imprisoned for
nonpayment. Notice by first class mail is considered complete upon mailing to the
defendant's last known address. See Rule 430(B)(4).

Except in cases under the Public School Code of 1949, 24 P.S. § 1-102, et
seq., in which the defendant is at least 15 years of age but not yet 17, if the
defendant is under 18 years of age, the notice in paragraph (B) must inform the
defendant and defendant's parents, guardian, or other custodian that, if payment
is not received or the defendant does not appear within the 10-day time period, the
issuing authority will certify notice of the failure to pay to the court of common
pleas as required by the Juvenile Act, 42 Pa.C.S. § 6302, definition of "delinquent
act," paragraph (2)(iv), and the case will proceed pursuant to the Rules of Juvenile
Court Procedure and the Juvenile Act instead of these rules.

If the defendant is charged with a violation of the compulsory attendance
requirements of the Public School Code of 1949, 24 P.S. § 1-102, et seq.; has
attained the age of 15 but is not yet 17; and has failed to pay the fine, the issuing
authority must issue the notice required by paragraph (B) to the defendant and the
defendant's parents, guardian, or other custodian informing the defendant and
defendant's parents, guardian, or other custodian that, if payment is not received
or the defendant does not appear within the 10-day time period, the issuing
authority may refer the defendant for commencement of dependency proceedings
under 42 Pa.C.S. § 6303(a)(1). See 24 P.S. § 13-1333.3(f)(2) that provides for the
adoption of a local policy for the referral of a case where a child has failed to satisfy
a fine or costs to a juvenile probation officer for the commencement of dependency
proceedings.

If the defendant is 18 years or older when the default in payment occurs, the
issuing authority must proceed under these rules.

Pursuant to paragraph (C), the issuing authority must conduct a default
hearing when a defendant responds to the 10-day notice as provided in paragraph (B), or
when the defendant is arrested for failing to respond to the 10-day notice. If
the default hearing cannot be held immediately, the issuing authority may set
collateral as provided in Rule 523. However, the issuing authority should only set
monetary collateral when he or she has determined that less restrictive conditions
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of release will not be effective in ensuring the defendant’s appearance.

Under paragraph (D)(1), when the issuing authority determines that a
defendant is able to pay as ordered, the issuing authority may, as provided by law,
impose imprisonment or other sanctions. In addition, delinquent restitution, fines,
or court costs may be turned over to a private collection agency. See 42 Pa.C.S.

§§ 9730(b)(2) and 9730.1(a).

When a defendant is in default of an installment payment, the issuing
authority on his or her own motion or at the request of the defendant or the attorney
for the Commonwealth must schedule a rehearing to determine the cause of the
default. Before an issuing authority may impose a sentence of imprisonment as
provided by law for nonpayment of restitution, fines, or costs, a hearing or
rehearing must be held whenever a defendant alleges that his or her ability to pay
has been diminished. See 42 Pa.C.S. § 9730(b). No defendant may be sentenced
to imprisonment or probation if the right to counsel was not afforded at trial. See
Alabama v. Shelton, 535 U.S. 654 (2002) and Scott v. Illinois, 440 U.S. 367 (1979).
See also Commonwealth v. Farmer, 466 A.2d 677 (Pa. Super. 1983) (Whenever there
is a likelihood in a proceeding that imprisonment will be imposed, counsel must be
assigned) and (Commonwealth v. Spontarelli, 791 A.2d 1254 (Pa. Cmmw. 2002)
(defendant is entitled to appointed counsel when tried for violation of municipal
ordinance that permits imprisonment upon default of payment of the fine). See
also Rules 121 and 122 (dealing with appearance or waiver of counsel).

When a rehearing is held on a payment schedule for fines or costs, the
issuing authority may extend or accelerate the payment schedule, leave it
unaltered, or sentence the defendant to a period of community service, as the
issuing authority finds to be just and practicable under the circumstances. See 42
Pa.C.S. § 9730(b)(3).

This rule contemplates that when there has been an appeal pursuant to
paragraph (E), the case would return to the issuing authority who presided at the
default hearing for completion of the collection process.

Nothing in this rule is intended to preclude an issuing authority from imposing
punishment for indirect criminal contempt when a defendant fails to pay
fines and costs in accordance with an installment payment order, 42 Pa.C.S. §§
4137(a)(4), 4138(a)(3), and 4139(a)(3), or fails to pay restitution, 42 Pa.C.S. §
4137(a)(3). Separate Rules of Criminal Procedure govern contempt adjudications.
See Chapter 1 Part D.

Official Note: Adopted July 12, 1985, effective January 1, 1986; amended
September 23, 1985, effective January 1, 1986; January 1, 1986 effective dates
extended to July 1, 1986; Comment revised February 1, 1989, effective July 1, 1989;
rescinded October 1, 1997, effective October 1, 1998. New Rule 85 adopted October
1, 1997, effective October 1, 1998; amended July 2, 1999, effective August 1, 1999;
renumbered Rule 456 and amended March 1, 2000, effective April 1,2001; Comment
revised August 7, 2003, effective July 1, 2004; amended March 3, 2004, effective
July 1, 2004; Comment revised April 1, 2005, effective October 1, 2005; Comment
revised September 21, 2012, effective November 1, 2012; Comment revised January
17, 2013, effective May 1, 2013; amended April 10, 2015, effective July 10, 2015;
Comment revised December 21, 2018, effective May 1, 2019.

Committee Explanatory Reports:

Final Report explaining the new rule published with the Court's Order at 27 Pa.B.
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5414 (October 18, 1997).

Final Report explaining the July 2, 1999 amendments to paragraph (C) published
with the Court's Order at 29 Pa.B. 3718 (July 17, 1999).

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30

Pa.B. 1478 (March 18, 2000).

Final Report explaining the August 7, 2003 changes to the Comment concerning
failure to pay and juveniles published with the Court’s Order at 33 Pa.B. 4293
(August 30, 2003).

Final Report explaining the March 3, 2004 amendment to paragraph (B) published
with the Court's Order at 34 Pa.B. 1561 (March 20, 2004).

Final Report explaining the April 1, 2005 Comment revision concerning application
of the Juvenile Court Procedural Rules published with the Court’s Order at 35 Pa.B.
2213 (April 16, 2005).

Final Report explaining the September 21, 2012 Comment revision correcting the
typographical error in the fourth paragraph published with the Court’s Order at 42
Pa.B. 6247 (October 6, 2012).

Final Report explaining the January 17, 2013 revisions of the Comment concerning
the Public School Code of 1949 published with the Court’s Order at 43 Pa.B. 654
(February 2, 2013).

Final Report explaining the April 10, 2015 amendments concerning the setting of
collateral published with the Court’s Order at 45 Pa.B. 2040 (April 25, 2015).

Final Report explaining the December 21, 2018 revision of the Comment
concerning commencement of dependency proceedings published with the

Court’s Order at 49 Pa.B. 196 (January 12, 2019).]

—The following text is entirely new—
Rule 456. Default of Payment of Costs, Fines, or Restitution.

(a) Ability to Pay Hearing. The court shall schedule a hearing to determine a
defendant’s ability to pay outstanding costs, fines, or restitution imposed as
a result of a sentence if:

(1) a defendant has defaulted by failing to timely pay the amount due;

(2) a defendant has advised the court prior to the due date that timely
payment is not possible; or

(3) a defendant’s delinquent account was previously turned over to a private
collection agency or the county’s collection enforcement unit and the defendant has
requested a hearing. The defendant shall be responsible for notifying the collection
entity that a hearing has been requested.

(b) Hearing Notice. Notice of the ability to pay hearing shall be provided to the
defendant in person or by first class mail, and advise the defendant:

(1) If a defendant has defaulted, unless the defendant pays the amount due
as ordered within ten days of the date on the hearing notice, the defendant shall
appear at the hearing before the issuing authority to explain why the defendant should
not be imprisoned for nonpayment;

(2) The defendant has the burden of proving an inability to pay;

(3) The failure to appear at the hearing may result in the issuance of abench
warrant for the defendant's arrest; and

(4) The failure to appear at the hearing may result in the delinquent account
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being turned over to a private collection agency or the county’s collection
enforcement unit, and, if the delinquent account was previously turned over to a
private collection agency or the county’s collection enforcement unit, collection
efforts may resume.

(c) Hearing.

(1) When a defendant appears before the issuing authority pursuant to the
hearing notice or following arrest on the bench warrant pursuant to subdivision (b)(2),
the issuing authority shall conduct a hearing to determine the defendant’s ability to
pay.

(2) If a hearing cannot be held immediately, the issuing authority shall
release the defendant on recognizance unless the issuing authority has reasonable
grounds to believe that the defendant will not appear, in which case, the issuing
authority may set collateral as provided in Rule 523 subject to the following:

(i) If collateral is set, the issuing authority shall state in writing
the reason(s) why any collateral other than release on recognizance has
been set and the facts that support a determination that the defendant has
the ability to pay monetary collateral.

(ii) If collateral is set and the defendant does not post collateral,
the defendant shall not be detained without a hearing longer than 72 hours
or the close of the next business day if the 72 hours expires on a non-
business day.

(d) Determination. The issuing authority shall determine a defendant’s ability to pay
pursuant to Rule 456.1.

(1) If the defendant is in default and the court determines the defendant is
able to pay outstanding costs, fines, and restitution, as imposed, the court may permit
the defendant to pay the outstanding amount due or the court may enter an order for
wage attachment, turn the delinquent account over for collections, or, as provided by
law, impose imprisonment or other sanctions.

(2) If the court determines the defendant is unable to pay outstanding costs,
fines, and restitution, as imposed, the court:

(i) may order a new payment plan for installments reasonably
calculated to the defendant’s ability to pay;

(i1) may re-sentence the defendant to a period of community
service;

(iii) may reduce or waive any fines and costs, except costs
imposed under 18 P.S. § 11.1101, to the extent the defendant would be
unable to pay in a single remittance or pursuant toa new payment schedule
as provided for in subdivision (d)(2)(i); and

(iv) shall waive any existing collection fee not previously
collected from the defendant.

(e) A defendant may appeal an issuing authority's determination pursuant to
this rule by filing a notice of appeal within 30 days of the issuing authority's
order. The appeal shall proceed as provided in Rules 460, 461, and 462.

Comment: The purpose of this rule is to provide the procedures governing defaults in the
payment of restitution, fines, and costs. See 42 Pa.C.S. § 9730(b). For a court’s ability
to reduce or waive fines and costs see 42 Pa.C.S. § 9730(b)(3)(ii).

An issuing authority may at any time alter or amend an order of restitution. See
18 Pa.C.S. § 1106(c)(2) and (3).
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When a defendant defaults on a payment of restitution, fines, or costs, subdivision
(b)(1) requires the issuing authority to notify the defendant of the default, and to provide
the defendant with an opportunity to pay the amount due or appear within ten days to
explain why the defendant should not be imprisoned for nonpayment. Notice by first class
mail is considered complete upon mailing to the defendant's last known address. See
Pa.R.Crim.P. 430(B)(4).

Except in cases under the Public School Code of 1949, 24 P.S. §§ 1-102, et seq.,
in which the defendant is at least 13 years of age but not yet 17, if the defendant is under
18 years of age, the notice required by subdivision (b)(1) must inform the defendant and
the defendant's parents, guardian, or other custodian that, if payment is not received or
the defendant does not appear within the ten-day time period, the issuing authority will
certify notice of the failure to pay to the court of common pleas as required by the Juvenile
Act, 42 Pa.C.S. § 6302, definition of "delinquent act," and the case will proceed pursuant
to the Rules of Juvenile Court Procedure and the Juvenile Act instead of these rules.

If the defendant is charged with a violation of the compulsory attendance
requirements of the Public School Act of 1949, 24 P.S. §§ 1-102, et seq.; has attained
the age of 13 but is not yet 17; and has failed to pay the fine, the issuing authority must
issue the notice required by subdivision (b)(1) to the defendant and the defendant's
parents, guardian, or other custodian informing the defendant and the defendant's
parents, guardian, or other custodian that, if payment is not received or the defendant
does not appear within the ten-day time period, the issuing authority may allege the
defendant dependent under 42 Pa.C.S. § 6303(a)(1). Pursuant to 24 P.S. § 13- 1333(b)(2), the
defendant’s failure to pay is not a delinquent act and the issuing authority
should not certify notice of the failure to pay to the common pleas court.

If the defendant is 18 years or older when the default in payment occurs, the
issuing authority shall proceed under these rules.

Pursuant to subdivision (c), the issuing authority must conduct a hearing when a
defendant responds to the ten-day notice as provided in subdivision (b)(1), or when the
defendant is arrested for failing to respond to the ten-day notice. If the hearing cannot be
held immediately, the issuing authority may set collateral as provided in Rule 523.
However, the issuing authority should only set monetary collateral when the issuing
authority has determined that less restrictive conditions of release will not be effective in
ensuring the defendant’s appearance.

Pursuant to subdivision (d)(1), if a defendant is in default and the issuing authority
determines that the defendant is able to pay as ordered, the issuing authority may, as
provided by law, impose imprisonment or other sanctions. Before an issuing authority
may impose a sentence of imprisonment as provided by law for nonpayment of restitution,
fines, or costs, a hearing or rehearing must be held whenever a defendant alleges that
his or her ability to pay has been diminished. See 42 Pa.C.S. §§ 9730(b)(1)-(b)(2). No
defendant may be sentenced to imprisonment or probation if the right to counsel was not
afforded at the default hearing. See Pa.R.Crim.P. 122(A)(1) (“Counsel shall be
appointed...in all summary cases, for all defendants who are without financial resources
or who are otherwise unable to employ counsel when there is a likelihood that
imprisonment will be imposed....”); Alabama v. Shelton, 535 U.S. 654 (2002); Scott v.
Illinois, 440 U.S. 367 (1979). See also Pa.R.Crim.P. 121 (waiver of counsel). In addition,
delinquent restitution, fines, or costs may be turned over to a private collection agency.
See 42 Pa.C.S. §§ 9730(b)(2) and 9730.1(a).

If a defendant is in default of an installment payment, the issuing authority on his
or her own motion or at the request of the defendant or the attorney for the
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Commonwealth must schedule a rehearing to determine the cause of the default.

When a rehearing is held on a payment schedule for fines or costs, and restitution,
the issuing authority may extend or accelerate the payment schedule, leave it unaltered,
or sentence the defendant to a period of community service, as the issuing authority finds
to be just and practicable under the circumstances. See 42 Pa.C.S. § 9730(b)(3).

This rule contemplates that when there has been an appeal pursuant to subdivision
(e), the case would remain with the clerk of courts for collection.

Nothing in this rule is intended to preclude an issuing authority from imposing
punishment for indirect criminal contempt when a defendant fails to pay fines and costs in
accordance with an installment payment order, 42 Pa.C.S. §§ 4137(a)(4), 4138(a)(3),
and 4139(a)(3), or fails to pay restitution, 42 Pa.C.S. § 4137(a)(3). Separate Rules of
Criminal Procedure govern contempt adjudications. See Chapter 1 Part D.

—The following text is entirely new—
Rule 456.1. Ability to Pay Determination.

(a) Statement of Financial Ability. For the purposes of determining a
defendant’s ability to pay fines, costs, and restitution, the defendant shall
complete and provide the issuing authority a statement of financial ability,
as set forth in subdivision (f).
(b) Evidence. In addition to the statement of financial ability, the issuing
authority may require the defendant to present documents or other evidence
to verify the defendant’s financial ability.
(c) Presumption — Single Remittance. A defendant is presumed to be unable
to pay fines, costs, and restitution in a single remittance if the defendant:
(1) receives needs-based public assistance including, but not limited to,
Supplemental Nutrition Assistance Program (SNAP), Medicaid, Supplemental
Security Income (SSI), or Temporary Assistance to Needy Families (TANF); or
(2) meets the following income and asset requirement:
(i) gross income (i.e., before taxes and other deductions) that is
200% or less than the federal poverty guidelines for the party’s household
size; and
(ii) assets less than $10,000, excluding the party’s home and one
vehicle; or
(3) is represented by a Public Defender or other appointed counsel.
(d) No Presumption. The presumption set forth in subdivision (c) shall be
inapplicable if:
(1) a defendant willfully fails to complete and provide the issuing authority
with a statement of financial ability; or
(2) the issuing authority deems the information contained in the statement
of financial ability to be inaccurate or misstated.
(e) Unable to Pay. A defendant shall be unable to pay fines, costs, and
restitution if it would cause the defendant to suffer a substantial financial hardship, which
means the defendant would be unable to fully meet their
basic human needs or obligations including, but not limited to, nutrition,
housing, utilities, health, transportation, care of dependents, or other areas
of essential need, by based upon:
(1) the party’s gross income, assets, and expenses;
(2) the number of minor children or adult children, who are incapable of
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self-support due to a physical or mental disability, that the party is supporting,
including a child support obligation;
(3) employment history;
(4) other available financial resources, including resources from individuals
who have a duty of support to the party; and
(5) other factors affecting the party’s income, assets, or expenses.
(f) Statement of Financial Ability Form. The statement of financial ability
required by subdivision (b) shall be substantially in the following form:
(Caption)
Statement of Financial Ability
Defendant’s Name:

First Middle Last
Residence:
City, State, Zip:
0 Check the box if you are currently without a house or apartment.
Do you currently receive one or more of the following public benefits?
* Supplemental Nutrition Assistance Program (SNAP) (food stamps)
* Medicaid
* Supplemental Security Income (SSI) (Not Social Security Disability Insurance
(SSDI))
* Temporary Assistance to Needy Families (TANF)
* Public Housing or Section 8 Housing
* Needs-based VA Pension
» Low-Income Energy Assistance
* Special Supplemental Nutrition Program for Women, Infants, and Children
(WIC)
* Other need-based federal, state, or local program: What program?

o Yes o No

Are you supporting other people who live with you:
I support adults (not counting myself) who live with me.
I support children under 18 who live with me.

GROSS MONTHLY INCOME (income before paying taxes and other deductions):

$ monthly gross wages. I work as a (job title/description) for

(name of employer) .

$ unemployment compensation. I have been unemployed since

(date) . My last employer was (name of employer).

$ money received from other people.

$ o Retirement/Pension o Disability o Workers Comp o Social Security
oChild/Spousal support o Other sources: (describe sources)

$ Total monthly gross income

ASSETS (Current Value):
Cash
Bank accounts or other financial assets
Primary vehicle
Other vehicles
House
Other real estate

SR e R il
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$ Other property: (describe)
$ Total value of property

MONTHLY EXPENSES YOU PAY:
Rent/mortgage payment
Food and household supplies
Utilities, including cell phone
Clothing and other personal expenses
Medical and dental expenses/insurance
Child care
Transportation, including car payments and repairs
Child and spousal support or alimony
Other expenses: (describe)

LoD PH L

$ Total monthly expenses

Are there other facts that you would like the court to know about your circumstances that
may help the court decide your ability to pay fines, costs, and restitution, such as you are
experiencing homelessness or you have health issues?

VERIFICATION
I understand that I have a continuing obligation to inform the court of an
improvement in my financial circumstances that would permit me to pay fines, costs, and
restitution in this case.

I verify that the statements made in this application are true and correct. |
understand that false statements herein are made subject to the penalties of 18 Pa.C.S.
§ 4904, relating to unsworn falsification to authorities.

Date Defendant’s Signature

Comment: This rule is applicable to all summary cases including those in the
Philadelphia Municipal Court as well as summary appeals in the court of common pleas.

The burden is on the defendant to provide the issuing authority with information
about the defendant’s financial ability. In determining whether the defendant has the
ability to pay, the issuing authority must consider the totality of the defendant’s financial
resources and the nature of the burden that payment of fines, costs, and restitution will
have on the defendant’s finances. Each defendant’s situation with regard to their ability
to pay case assessments is unique and the issuing authority must tailor the determination
to the individual defendant.

If a defendant is determined to be unable to pay fines, costs, and restitution, the
issuing authority may sentence or resentence the defendant in accordance with Rule
454.1 or Rule 456.

—The following text is entirely new—
Rule 456.2. Commonwealth Request for Ability to Pay Hearing.
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(a) Motion.

(1) The Commonwealth may file a motion requesting a hearing to
determine a defendant’s ability to pay costs, fines, or restitution imposed as a result of
a sentence.

(2) Upon good cause shown of a substantial change in the defendant’s
ability to pay, the court shall schedule a hearing.

(b) Hearing Notice. Notice of the ability to pay hearing shall be provided to the
defendant in person or by first class mail.
(c) Hearing and Determination.

(1) At a hearing on the Commonwealth’s motion, the burden to prove a
substantial change in the defendant’s ability to pay shall be on the Commonwealth.
(2) If the court determines the Commonwealth has proven by a
preponderance of the evidence a substantial change in the defendant’s ability to pay
the court may order a new payment plan reasonably calculated to the defendant’s

ability to pay.

Comment: The purpose of this rule is to permit the Commonwealth to seek an increase

in a defendant’s monthly payment towards previously imposed costs, fines, and restitution
if the Commonwealth has good cause to believe the defendant’s financial circumstances
have substantially changed.

Rule 462. Trial De Novo.

[(A)](a)[When] If a defendant appeals after the entry of a guilty plea or a conviction
by an issuing authority in any summary proceeding, upon the filing of the
transcript and other papers by the issuing authority, the case shall be heard
de novo by the judge of the court of common pleas sitting without a jury.
[(B)](b)The attorney for the Commonwealth may appear and assume charge of
the prosecution. [When]_If the violation of an ordinance of a municipality is
charged, an attorney representing that municipality, with the consent of the
attorney for the Commonwealth, may appear and assume charge of the
prosecution. [When]_If no attorney appears on behalf of the
Commonwealth, the affiant may be permitted to ask questions of any
witness who testifies.
[(O)](e)In appeals from summary proceedings arising under the Vehicle Code or
local traffic ordinances, other than parking offenses, the law enforcement
officer who observed the alleged offense must appear and testify. The
failure of a law enforcement officer to appear and testify shall result in the
dismissal of the charges unless:
(1) the defendant waives the presence of the law enforcement officer in
open court on the record;
(2) the defendant waives the presence of the law enforcement officer by
filing a written waiver signed by the defendant and defense counsel, or the defendant
[if proceeding pro se] is self-represented, with the clerk of courts; or
(3) the trial judge determines that good cause exists for the law enforcement
officer's unavailability and grants a continuance.
[(D)(d)If the defendant fails to appear, the trial judge may dismiss the appeal and
enter judgment in the court of common pleas on the judgment of the issuing
authority.



The Greene Reports
40 2/15/24

[(E)I(e)If the defendant withdraws the appeal, the trial judge shall enter judgment
in the court of common pleas on the judgment of the issuing authority.

[(F)I(D]If the defendant has petitioned the trial judge to permit the taking of an
appeal nunc pro tunc and this petition is denied, the trial judge shall enter
judgment in the court of common pleas on the judgment of the issuing
authority.

[(G)(g)The verdict and sentence, if any, shall be announced in open court
immediately upon the conclusion of the trial, or, in cases in which the
defendant may be sentenced to intermediate punishment, the trial judge
may delay the proceedings pending confirmation of the defendant’s
eligibility for intermediate punishment.

[(H)](h)At the time of sentencing, the trial judge shall:

(1) if the defendant's sentence includes restitution, a fine, or costs, state:

[(a)](@) the amount of the fine and the obligation to pay costs;

[(b)](ii)the amount of restitution ordered, including

[()]1(A)the identity of the payee|[(s)],

[(ii)](B)to whom the restitution payment shall be made,
and

[(iii)](C)whether any restitution has been paid and in
what amount; and

[(¢)](ii)the date on which payment is due.

If, pursuant to 456.1, the defendant is without the financial
means to pay the amount in a single remittance, the trial judge may provide
for installment payments and shall state the date on which each installment
is due;

(2) advise the defendant of the right to appeal to the Superior Court within
30 days of the imposition of sentence, and that, if an appeal is filed, the execution of
sentence will be stayed and the trial judge may set bail;
(3) if a sentence of imprisonment has been imposed, direct the defendant to
appear for the execution of sentence on a date certain unless the defendant files a
notice of appeal within the 30-day period; and
(4) issue a written order imposing sentence, signed by the trial judge. The
order shall include the information specified in [paragraphs (H)(1) through (H)(3)]
subdivisions (h)(1) through (h)(3), and a copy of the order shall be given to the
defendant.
(I) After sentence is imposed by the trial judge, the case shall remain in the
court of common pleas for the execution of sentence, including the
collection of any fine and restitution, and for the collection of any costs.

Comment: This rule is derived from former Rule 86(G) and former Rule 1117(c).

[ This rule was amended in 2000 to make it clear] Subdivision (a) is intended,
in part, to make clear that a defendant in a summary criminal case [that the defendant]
may file an appeal for a trial de novo following the entry of a guilty plea.

“Entry,” as used in [paragraph (A)] subdivision (a) of this rule, means the date
on which the issuing authority enters or records the guilty plea, the conviction, or other
order in the magisterial district judge computer system.

The procedures for conducting the trial de novo in the court of common pleas set
forth in [paragraphs (B), (G), and (H)] subdivisions (b), (g), and (h) are comparable to
the summary case trial procedures in Rule 454 (Trial in Summary Cases).
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Pursuant to [paragraph (B)] subdivision (b), the decision whether to appear and
assume control of the prosecution of the trial de novo is solely within the discretion of the
attorney for the Commonwealth. When no attorney appears at the trial de novo on behalf
of the Commonwealth or a municipality, the trial judge may ask questions of any witness
who testifies, and the affiant may request the trial judge to ask specific questions. In the
appropriate circumstances, the trial judge also may permit the affiant to question
Commonwealth witnesses, cross-examine defense witnesses, and make
recommendations about the case to the trial judge.

The provisions of [paragraph (C)] subdivision (c) that permit the court to continue
the case if there is good cause for the officer's unavailability were added in response to
Commonwealth v. Hightower, 652 A.2d 873 (Pa. Super. 1995).

[Paragraph (D)] Subdivision (d) makes [it] clear that the trial judge may dismiss
a summary case appeal when the judge determines that the defendant is absent without
cause from the trial de novo. If the appeal is dismissed, the trial judge should enter
judgment and order execution of any sentence imposed by the issuing authority.

[New paragraph (F) was added in 2017 to clarify] Subdivision (f) is intended
to clarify that in a case in which a defendant seeks to file an appeal nunc pro tunc, and
the common pleas judge denies that petition, the case will remain at the court of common pleas.
[This is consistent with the long-standing policy under the rules that once a
case has moved from the minor judiciary to the court of common pleas, the case
remains at common pleas.|

[Paragraph (G) was amended in 2008 to permit] Subdivision (g) permits a trial
judge to delay imposition of sentence in order to investigate a defendant’s eligibility for
intermediate punishment for certain offenses, including summary violations of 75 Pa.C.S.
§1543(b) (driving while license is under a DUI-related suspension), but only if he or she
meets certain eligibility requirements, such as undergoing a drug and alcohol
assessment. Potentially this information may not be available to the trial judge following
a trial de novo at the time of sentencing.

Pursuant to [paragraph (H)] subdivision (h), if the defendant is convicted, the
trial judge [must] shall impose sentence, and advise the defendant of the payment
schedule, if any, and the defendant’s appeal rights. Rule 456 regarding procedures for
default and Rule 456.1 regarding determination of a defendant’s means to pay are
applicable to summary appeal cases in the courts of common pleas. See [Rule]
Pa.R.Crim.P. 704(A)(3) and Rule 720(D). No defendant may be sentenced to
imprisonment or probation if the right to counsel was not afforded at trial. See Alabama
v. Shelton, 535 U.S. 654 (2002)[,]; Scott v. Illinois, 440 U.S. 367 (1979)[, and];
Argersinger v. Hamlin, 407 U.S. 25 (1972).

Certain costs are mandatory and must be imposed. See, e.g., [Section 1101 of
the Crime Victims Act,] 18 P.S. § 11.1101.

Once sentence is imposed, [paragraph (I)] subdivision (i) makes [it] clear that
the case is to remain in the court of common pleas for execution of the sentence and
collection of any costs, and the case may not be returned to the magisterial district judge.
The execution of sentence includes the collection of any fines and restitution.

For the procedures concerning sentences that include restitution in court cases,
see Rule 705.1.

For the procedures for appeals from the Philadelphia Municipal Court Traffic
Division, see Rule 1037.

[Official Note: Former Rule 86 adopted July 12, 1985, effective January 1, 1986;
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revised September 23, 1985, effective January 1, 1986; the January 1, 1986 effective
dates extended to July 1, 1986; amended February 2, 1989, effective March 1, 1989;
amended March 22, 1993, effective January 1, 1994; amended October 28, 1994,
effective as to cases instituted on or after January 1, 1995; amended February 27,
1995, effective July 1, 1995; amended October 1, 1997, effective October 1, 1998;
amended May 14, 1999, effective July 1, 1999; rescinded March 1, 2000, effective April 1,
2001, and paragraph (G) replaced by Rule 462. New Rule 462 adopted March

1, 2000, effective April 1, 2001; amended March 3, 2000, effective July 1, 2000;
amended February 28, 2003, effective July 1, 2003; Comment revised March 26,
2004, effective July 1, 2004; amended January 18, 2007, effective August 1, 2007;
amended December 16, 2008, effective February 1, 2009; Comment revised October
16, 2009, effective February 1, 2010; Comment revised May 7, 2014, effective
immediately; amended March 9, 2016, effective July 1, 2016; amended December
29, 2017, effective April 1, 2018.

Committee Explanatory Reports:

FORMER RULE 86:

Final Report explaining the March 22, 1993 amendments to former Rule 86
published with the Court's Order at 23 Pa.B. 1699 (April 10, 1993).

Final Report explaining the October 28, 1994 amendments to former Rule 86
published with the Court's Order at 24 Pa.B. 5843 (November 26, 1994).

Final Report explaining the February 27, 1995 amendments to former Rule 86
published with the Court's Order at 25 Pa.B. 935 (March 18, 1995).

Final Report explaining the October 1, 1997 amendments to former Rule 86
concerning stays published with the Court's Order at 27 Pa.B. 5408 (October 18,
1997).

Final Report explaining the May 14, 1999 amendments to former Rule 86, paragraph
(G), concerning the police officer's presence published with the Court's Order at 29
Pa.B. 2776 (May 29, 1999).

NEW RULE 462:

Final Report explaining the reorganization and renumbering of the rules and the
provisions of Rule 462 published at 30 Pa.B. 1478 (March 18, 2000).

Final Report explaining the March 3, 2000 amendments concerning appeals from
guilty pleas published with the Court’s Order at 30 Pa.B. 1508 (March 18, 2000).
Final Report explaining the February 28, 2003 amendments published with the
Court’s Order at 33 Pa.B. 1326 (March 15, 2003).

Final Report explaining the March 26, 2004 Comment revision published with the
Court's Order at 34 Pa.B. 1931 (April 10, 2004).

Final Report explaining the January 18, 2007 amendment to paragraph (G)(2)
published with the Court's Order at 37 Pa.B. 523 (February 3, 2007).

Final Report explaining the December 16, 2008 amendments to permit delay in
sentencing for determination of intermediate punishment status published with the
Court’s Order at 39 Pa.B. 8 (January 3, 2009).

Final Report explaining the October 16, 2009 Comment revision regarding new Rule
1037 and procedures for the appeal from the Philadelphia Traffic Court published
with the Court’s Order at 39 Pa.B. 6327 (October 31, 2009).

Final Report explaining the May 7, 2014 Comment revision changing the crossreference to
the Philadelphia Traffic Court to the Traffic Division of the Philadelphia

Municipal Court published with the Court’s Order at 44 Pa.B. 3056 (May 24, 2014).
Final Report explaining the March 9, 2016 amendments to paragraph (G)
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concerning required elements of the sentence published with the Court’s Order at
46 Pa.B. 1532 (March 26, 2016).

Final Report explaining the December 29, 2017 amendments regarding appeals
nunc pro tunc published with the Court’s Order at 48 Pa.B. 224 (January 13, 2018).]
Rule 470. Procedures Related to License Suspension After Failure to Respond to

Citation or Summons or Failure to Pay Fine and Costs.

[(A)](a)[When] If a defendant fails to [comply with the 10-day response period
set forth] respond within 30 days as required in Rules 407, 412, and
422, [and 456,] the issuing authority shall notify the defendant in writing
that, pursuant to [Section 1533 of the Vehicle Code] 7S Pa.C.S. § 1533,
the defendant's license will be suspended if, within 15 days of the date of
the notice, the defendant fails to respond to the citation or summons [or
fails to pay all fines and costs imposed or enter into an agreement to
make installment payments for the fines and costs within 15 days of
the date of the notice].
(b) If a defendant defaults on the payment of fines, costs, or restitution as
ordered, the issuing authority shall notify the defendant in writing that,
pursuant to 75 Pa.C.S. § 1533, the defendant’s license will be
suspended if, within 15 days of the date of the notice, the defendant
fails to pay all fines, costs, and restitution imposed or enter into an
agreement to make installment payments for fines, costs, and
restitution and the issuing authority determines that the defendant has
the financial ability to pay.
[(B)](e)Service of the notice required in [paragraph (A)] subdivisions (a) and (b)
shall be by first class mail, and a copy shall be made part of the record.
[(O)](DIf the defendant does not respond by the [fifteenth] 15th day, the issuing
authority shall [so] notify the Pennsylvania Department of Transportation.
The notice shall be sent by electronic transmission in the form prescribed
by the Pennsylvania Department of Transportation. The issuing authority
shall print [out] and sign a copy of the notice, which shall include the date
and time of the transmission, and the signed copy shall be made part of the
record.
(e) If the defendant responds by the 15th day and requests a trial, pays all
fines, costs, and restitution imposed, enters into an agreement to
make installment payments for fines, costs, and restitution, or is
determined to be financially unable to pay pursuant to Rule 456, the
issuing authority shall not notify the Pennsylvania Department of
Transportation as provided in subdivision (d).
(f) If the defendant responds by the 15th day and fails to pay all fines,
costs, and restitution imposed or fails to enter into an agreement to
make installment payments for fines, costs, and restitution, a notice issued pursuant to
subdivision (d) shall be sent to the Pennsylvania
Department of Transportation only if the issuing authority first has
held a hearing pursuant to Rule 456 and determined that the defendant
has the financial ability to pay. The notice shall not be sent during the
pendency of any appeal from that hearing.
[(D)](g)If the defendant responds to the citation or summons, or pays all fines and
costs imposed, or enters into an agreement to make installment payments
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for the fines and costs imposed, or has been determined to be financially
unable to pay pursuant to Rule 456 after notice has been sent pursuant
to [paragraph (C)] subdivision (d), the issuing authority shall [so] notify
the Pennsylvania Department of Transportation and request the withdrawal
of the defendant's license suspension. The notice and request shall be sent
by electronic transmission. The issuing authority shall print [out] and sign
a copy of the notice and request, which shall include the date and time of
the transmission and the signed copy shall be made part of the record.
(h) In determining whether a defendant is without the financial means to
pay fines, costs, and restitution, the issuing authority shall consider
the defendant’s ability to pay as provided in Rule 456. If the issuing
authority determines that the defendant is unable to pay outstanding
costs, fines, and restitution and, pursuant to Rule 456(d)(2), waives
any outstanding fines and costs, such waiver shall constitute payment
in full of the waived fines and costs for purposes of this rule.
[(E)I@Upon request of the defendant, the attorney for the Commonwealth, or any
other government agency, the issuing authority's office shall provide a
certified copy of any notices or any request form required by this rule.

Comment: This rule [was adopted in 1993, and amended in 2011,] is intended to
implement the notice requirements of 75 Pa.C.S. § 1533 and to insure uniform, prompt
transmissions to the Department of Transportation. It does not change the other
procedural requirements contained in the summary case rules generally. See, e.g.,
[paragraph (B)(1)(a) of Rule 430 (Issuance of Warrant) and Rule 456 (Default
Procedures: Restitution, Fines, and Costs)] Pa.R.Crim.P. 430(B)(1)(a) and 456
(Default of Payment of Costs, Fines, or Restitution). In cases involving default on
the payment of fines and costs, or restitution, the 15-day notice of the license
suspension may be sent at the time of default and not subsequent to the expiration
of the 10-day bench warrant notice under Rules 430(B)(3)(b) and 456(b).

In determining whether a defendant is without the financial means to pay the
fine, costs, and restitution, the issuing authority shall consider the defendant’s
financial ability as provided in Rule 456.1.

This rule is not intended to address the admissibility of evidence. [See] See the
Pennsylvania Rules of Evidence and 42 Pa.C.S. §§ 6101 et seq. concerning the [Rules
of Evidence for] admissibility of documents.

Under [paragraph (E)] subdivision (i), the issuing authority [is required to] shall
provide a certified copy of the report, but only if the request is made within the period that
the issuing authority is required to retain the records.

Electronic transmissions are to be made from the Magisterial District Judge
System or other computer system used by issuing authorities.

[Official Note: Previous Rule 91, formerly Rule 140, adopted January 31, 1970,
effective May 1, 1970; renumbered Rule 69 September 18, 1973, effective January
1, 1974; Comment revised January 28, 1983, effective July 1, 1983; rescinded July
12, 1985, effective January 1, 1986. The January 1, 1986 effective date is extended
to July 1, 1986. Readopted and renumbered Rule 91 February 1, 1989, effective
July 1, 1989; rescinded June 3, 1993, effective July 1, 1993, and replaced by new
Rule 92. New Rule 91 adopted June 3, 1993, effective July 1, 1993; renumbered
Rule 470 and amended March 1, 2000, effective April 1, 2001; amended February
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18, 2011, effective March 18, 2011.

Committee Explanatory Reports:

Report explaining the provisions of the new rule published with the Court's Order
at 23 Pa.B. 2811 (June 19, 1993).

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30

Pa.B. 1478 (March 18, 2000).

Final Report explaining the February 18, 2011 amendments to paragraphs (A) and
(D) adding failure to pay fines and costs published with the Court’s Order at 41
Pa.B. 1167 (March 5, 2011).]

Rule 702. Aids in Imposing Sentence.

[(A)](a)Pre-Sentence Investigation Report.

(1) The sentencing judge may, in the judge’s discretion, order a pre-
sentence investigation report in any case.

(2) The sentencing judge shall place on the record the reasons for
dispensing with the pre-sentence investigation report if the judge fails to order a pre-
sentence report in any of the following instances:

[(a)](i) when incarceration for one year or more is a possible
disposition under the applicable sentencing statutes;

[(b)](ii)when the defendant is less than 21 years old at the time of
conviction or entry of a plea of guilty; or

[(¢)](ii)when a defendant is a first offender in that he or she has
not heretofore been sentenced as an adult.

(3) The pre-sentence investigation report shall include information
regarding the circumstances of the offense and the character of the defendant
sufficient to assist the judge in determining sentence.

(4) The pre-sentence investigation report shall also include a victim impact
statement as provided by law.

[(B)](b)Psychiatric or Psychological Examination. After a finding of guilt and
before the imposition of sentence, after notice to counsel for both parties,
the sentencing judge may, as provided by law, order the defendant to
undergo a psychiatric or psychological examination. For this purpose the
defendant may be remanded to any available clinic, hospital, institution, or
state correctional diagnostic and classification center for a period not
exceeding 60 days.
(c) Ability to Pay Determination. The judge shall order the defendant to
complete and provide the judge a statement of financial ability
pursuant to Rule 702.1 to aid the judge in determining the amount of
any discretionary fines to be imposed. A defendant may waive this

requirement.

Comment: For purposes of [paragraph (A)(2)(c)] subdivision (a)(2)(iii), whether the
defendant has a prior juvenile adjudication is immaterial. [ Paragraph (A)(3)] Subdivision
(a)(3) indicates in general terms what the contents of the pre-sentence

investigation report [must] shall include. With respect to the particularized contents of
such reports, see Commonwealth v. Martin, 351 A.2d 650 (Pa. 1976). Concerning other
information that would be helpful for the sentencing judge to have in the pre-sentence
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investigation report, see 18 Pa.C.S. § 1106(c)(2)(iv) (the judge, when determining the
amount of restitution, must consider “any other preexisting orders imposed on the
defendant, including, but not limited to, orders imposed under this title or any other title™).

For the victim’s right to have information included in the pre-sentence report
concerning the impact of the crime on the victim, as provided in [paragraph (A)(4), see
71 P. S. § 180-9.3] subdivision (a)(4), see 18 P.S. § 11.201(5).

A psychiatric or psychological examination may be ordered on an outpatient or
inpatient basis as provided by law. See 50 P. S. § 7405. Because the 1976 Mental Health
Procedures Act excludes issues related to mental retardation, 50 P. S. § 7502, see also
the Mental Health and Mental Retardation Act of 1966, 50 P. S. § 4101 et seq.

When an incarcerated defendant has undergone any period of voluntary or
involuntary confinement for the purpose of examination pursuant to this rule, credit for the
period of confinement should be given toward the sentence ultimately imposed. See,

e.g., 50 P.S. §§ 7401(b) and 7407(f).

Subdivision (c¢) is intended, in part, to aid the judge in determining an
appropriate fine at the time of sentencing. “In determining the amount and method
of payment of a fine, the court shall take into account the financial resources of the
defendant and the nature of the burden that its payment will impose.” 42 Pa.C.S. §
9726(d) (Financial resources). Unless it appears of record that the defendant “is or
will be able to pay the fine[ | and the fine will not prevent the defendant from making
restitution or reparations to the victim,” the judge shall not impose a fine. 42
Pa.C.S. 9726(c) (Exception).

Additional pre-sentence procedures may be required by statute. For example, see
42 Pa.C.S. §§ 9791—9799.5 (concerning persons convicted of sexually violent offenses)
for pre-sentence assessment and hearing procedures. See also 42 Pa.C.S. § 9714(c)
for hearing to determine high risk dangerous offender status.

Under the provisions of Rule 703 (Disclosure of Pre-Sentence Reports), full
disclosure of reports to defense counsel and the Commonwealth is required. See [Rule]
Pa.R.Crim.P. 703(A)(2). Reports may also be disclosed under Rule 703 to other
designated persons or agencies, unless the sentencing judge otherwise orders. See

[Rule] Pa.R.Crim.P. 703(C), (D), and (E).

[Official Note: Rule 1403 adopted July 23, 1973, effective 90 days hence; amended
June 28, 1976, effective January 1, 1977; amended November 1, 1991, effective
January 1, 1992; amended March 22, 1993, effective January 1, 1994; Comment
revised April 18, 1997, effective immediately; renumbered Rule 702 and amended
March 1, 2000, effective April 1, 2001; Comment revised March 27, 2003, effective
July 1, 2003.

Committee Explanatory Reports:

Report explaining the January 1, 1992 amendments published at 20 Pa.B. 1697
(March 24, 1990); Supplemental Report published with the Court’s Order at 21 Pa.B.
5329 (November 16, 1991).

Final Report explaining the March 22, 1993 amendments published with the Court’s
Order at 23 Pa.B. 1699 (April 10, 1993).

Report explaining the April 18, 1997 Comment revision published with the Court’s
Order at 27 Pa.B. 2122 (May 3, 1997).

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30 Pa.B. 1477 (March 18, 2000).

Final Report explaining the March 27, 2003 Comment revision adding a cross[ reference
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to 18 Pa.C.S. § 1106 published with the Court’s Order at 33 Pa.B. 1928
(April 19, 2003).]

—The following text is entirely new—
Rule 702.1. Ability to Pay Determination.

(f) Statement of Financial Ability. For the purposes of determining a
defendant’s ability to pay fines, costs, and restitution, the defendant shall
complete and provide the judge a statement of financial ability, as set forth
in subdivision (f).

(g) Evidence. In addition to the statement of financial ability, the judge may
require the defendant to present documents or other evidence to verify the
defendant’s financial ability.

(h) Presumption — Single Remittance. A defendant is presumed to be unable
to pay fines, costs, and restitution in a single remittance if the defendant:

(1) receives needs-based public assistance including, but not limited to,
Supplemental Nutrition Assistance Program (SNAP), Medicaid, Supplemental
Security Income (SSI), or Temporary Assistance to Needy Families (TANF); or

(2) meets the following income and asset requirement:

(i) gross income (i.e., before taxes and other deductions) that is

200% or less than the federal poverty guidelines for the party’s household

size; and

(ii) assets less than $10,000, excluding the party’s home and one
vehicle; or

(3) is represented by a Public Defender or other appointed counsel.

(i) No Presumption. The presumption set forth in subdivision (c) shall be
inapplicable if:

(3) a defendant willfully fails to complete and provide the judge with a
statement of financial ability; or

(4) the judge deems the information contained in the statement of financial
ability to be inaccurate or misstated.

(j) Unable to Pay. A defendant shall be unable to pay fines, costs, and
restitution if it would cause the defendant to suffer a substantial financial hardship, which
means the defendant would be unable to fully meet their
basic human needs or obligations including, but not limited to, nutrition,
housing, utilities, health, transportation, care of dependents, or other areas
of essential need, by based upon:

(1) the party’s gross income, assets, and expenses;

(2) the number of minor children or adult children, who are incapable of
self-support due to a physical or mental disability, that the party is supporting,
including a child support obligation;

(3) employment history;

(4) other available financial resources, including resources from individuals
who have a duty of support to the party; and

(5) other factors affecting the party’s income, assets, or expenses.

(f) Statement of Financial Ability Form. The statement of financial ability
required by subdivision (b) shall be substantially in the following form:

(Caption)
Statement of Financial Ability
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Defendant’s Name:

First Middle Last
Residence:

City, State, Zip:

0 Check the box if you are currently without a house or apartment.

Do you currently receive one or more of the following public benefits?

* Supplemental Nutrition Assistance Program (SNAP) (food stamps)

* Medicaid

* Supplemental Security Income (SSI) (Not Social Security Disability Insurance
(SSDI))

» Temporary Assistance to Needy Families (TANF)

* Public Housing or Section 8 Housing

* Needs-based VA Pension

* Low-Income Energy Assistance

* Special Supplemental Nutrition Program for Women, Infants, and Children
(WIC)

* Other need-based federal, state, or local program: What program?

o Yes o No

Are you supporting other people who live with you:

I support adults (not counting myself) who live with me.

I support children under 18 who live with me.

GROSS MONTHLY INCOME (income before paying taxes and other deductions):

$ monthly gross wages. I work as a (job title/description) for
(name of employer) .
$ unemployment compensation. I have been unemployed since

(date) . My last employer was (name of employer).
money received from other people.

$ 0 Retirement/Pension 0 Disability o Workers Comp o Social Security
0 Child/Spousal support o Other sources:(describe sources)
$ Total monthly gross income

ASSETS (Current Value):
Cash
Bank accounts or other financial assets
Primary vehicle
Other vehicles
House
Other real estate
Other property: (describe)
Total value of property

&L PO L LA LB

MONTHLY EXPENSES YOU PAY:

Rent/mortgage payment

Food and household supplies

Utilities, including cell phone
Clothing and other personal expenses
Medical and dental expenses/insurance
Child care

&L P L P LB
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Transportation, including car payments and repairs
Child and spousal support or alimony

Other expenses: (describe)

Total monthly expenses

@ P A

Are there other facts that you would like the court to know about your circumstances that
may help the court decide your ability to pay fines, costs, and restitution, such as you are
experiencing homelessness or you have health issues?

VERIFICATION
I understand that I have a continuing obligation to inform the court of an
improvement in my financial circumstances that would permit me to pay fines, costs, and
restitution in this case.

I verify that the statements made in this application are true and correct. |
understand that false statements herein are made subject to the penalties of 18 Pa.C.S.
§ 4904, relating to unsworn falsification to authorities.

Date Defendant’s Signature

Comment: This rule is applicable to all court cases including those in the Philadelphia
Municipal Court.

The burden is on the defendant to provide the judge with information about the
defendant’s financial ability. In determining whether the defendant has the ability to pay,
the judge must consider the totality of the defendant’s financial resources and the nature
of the burden that payment of fines, costs, and restitution will have on the defendant’s
finances. Each defendant’s situation with regard to their ability to pay case assessments
is unique and the judge must tailor the determination to the individual defendant.

If a defendant is determined to be unable to pay fines, costs, and restitution, the
judge may sentence or resentence the defendant in accordance with Rules 704 and 705
or Rule 706.

Rule 704. Procedure at Time of Sentencing.

[(A) TIME FOR SENTENCING.](a) Time for Sentencing.

(1) Except as provided by Rule [702(B)] 702(b), sentence in a court case
shall ordinarily be imposed within 90 days of conviction or the entry of a plea of
guilty or nolo contendere.

(2) When the date for sentencing in a court case must be delayed, for good
cause shown, beyond the time limits set forth in this rule, the judge shall include in
the record the specific time period for the extension.

(3) In a summary case appeal, sentence shall be imposed immediately
following a determination of guilt at a trial de novo in the court of common pleas.
[(B) ORAL MOTION FOR EXTRAORDINARY RELIEF.](b) Oral Motion for

Extraordinary Relief.
(1) Under extraordinary circumstances, when the interests of justice
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require, the trial judge may, before sentencing, hear an oral motion in
arrest of judgment, for a judgment of acquittal, or for a new trial.

(2) The judge shall decide a motion for extraordinary relief before imposing
sentence[,] and shall not delay the sentencing proceeding

in order to decide it.

(3) A motion for extraordinary relief shall have no effect on the preservation
or waiver of issues for post-sentence consideration or appeal.

[(C) SENTENCING PROCEEDING.](¢) Sentencing Proceeding.

(1) At the time of sentencing, the judge shall afford the defendant the
opportunity to make a statement in his or her behalf and shall afford counsel for both
parties the opportunity to present information and argument relative to sentencing.

(2) The judge shall colloquy the defendant on the record regarding the
defendant’s ability to pay any fines, costs, or restitution imposed.

(3) A defendant’s failure to complete and provide a statement of
financial ability as required by Rule 702(c) shall not preclude the judge from
proceeding with sentencing.

[(2)](4)The judge shall state on the record the reasons for the sentence
imposed.

[(3)I(8)The judge shall determine on the record that the defendant has been
advised of the following:

[(a)](i) of the right to file a post-sentence motion and to appeal, of
the time within which the defendant must exercise those rights, and of the
right to assistance of counsel in the preparation of the motion and appeal;

[(b)](i)of the rights,

[()](A)if the defendant is indigent, to proceed in forma
pauperis and to proceed with appointed counsel as provided in

Rule 122, or,

[(ii)](B)if represented by retained counsel, to proceed
with retained counsel unless the court has granted leave for

counsel to withdraw pursuant to Rule 120(B);

[(©)](iii)of the time limits within which post-sentence motions
must be decided;

[(d)](iv)that issues raised before or during trial shall be deemed
preserved for appeal whether or not the defendant elects to file a post-
sentence motion; and

[(e)](v)of the defendant’s qualified right to bail under Rule

521(B).

[(4)](6)The judge shall require that a record of the sentencing proceedings
be made and preserved so that it can be transcribed as needed. The record shall
include:

[(a)](D)the record of any stipulation made at a pre-sentence
conference; and

[(b)](ii)a verbatim account of the entire sentencing proceeding.
Comment: The rule is intended to promote prompt and fair sentencing procedures by
providing reasonable time limits for those procedures, and by requiring that the defendant
be fully informed of his or her post-sentence rights and the procedural requirements which
must be met to preserve those rights.

Rule 708 (Violation of Probation, Intermediate Punishment, or Parole: Hearing and

Disposition) governs sentencing procedures after a revocation of probation, intermediate
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punishment, or parole.

[TIME FOR SENTENCING] Time for Sentencing

As a general rule, the date for sentencing should be scheduled at the time of
conviction or the entry of a plea of guilty or nolo contendere.

Under [paragraph (A)(1)] subdivision (a)(1), sentence should be imposed within
90 days of conviction or the entry of a plea of guilty or nolo contendere, unless the court
orders a psychiatric or psychological examination pursuant to Rule [702(B)] 702(b). Such
an order should extend the time for sentencing for only as much time as is reasonably
required, but in no event should sentencing be extended for more than 30 days beyond
the original 90-day limit. In summary appeal cases, however, sentence must be imposed
immediately at the conclusion of the de novo trial.

[Paragraph (A)(2)] Subdivision (a)(2) is not intended to sanction pro forma
requests for continuances. Rather, it permits the judge to extend the time limit for
sentencing under extraordinary circumstances only. For example, additional pre[Isentence
procedures may be required by statute. See 42 Pa.C.S. §§ 9799.11—9799.41
for pre-sentence assessment and hearing procedures for persons convicted of sexually
violent offenses.

Because such extensions are intended to be the exception rather than the rule, the
extension [must] shall be for a specific time period, and the judge [must] shall include
in the record the length of the extension. A hearing need not be held before an extension
can be granted. Once a specific extension has been granted, however, some provision
should be made to monitor the extended time period to [insure] ensure prompt
sentencing when the extension period expires.

Failure to sentence within the time specified in [paragraph (A)] subdivision (a)
may result in the discharge of the defendant. See Commonwealth v. Anders, 725 A.2d
170 (Pa. 1999) (discharge is appropriate remedy for violation of Rule 704 time limits, but
only if the defendant can demonstrate that the delay in sentencing was prejudicial to the
defendant).

[ORAL MOTION FOR EXTRAORDINARY RELIEF] Oral Motion for Extraordinary
Relief
Under [paragraph (B)] subdivision (b), [when] if there has been an error in the
proceedings that would clearly result in the judge’s granting relief post-sentence, the
judge should grant a motion for extraordinary relief before sentencing occurs. Although
trial errors may be serious and the issues addressing those errors meritorious, this rule is
intended to allow the trial judge the opportunity to address only those errors so manifest
that immediate relief is essential. It would be appropriate for counsel to move for
extraordinary relief, for example, when there has been a change in case law, or, in a
multiple count case, when the judge would probably grant a motion in arrest of judgment
on some of the counts post-sentence. Although these examples are not all-inclusive, they
illustrate the basic purpose of the rule: when there has been an egregious error in the
proceedings, the interests of justice are best served by deciding that issue before
sentence is imposed. Because the relief provided by this [section] subdivision is
extraordinary, boilerplate motions for extraordinary relief should be summarily denied.
Under [paragraph (B)(2)] subdivision (b)(2), the motion [must] shall be decided
before sentence is imposed, and sentencing may not be postponed [in order] to dispose
of the motion. The judge may summarily deny the motion or decide it on the merits.
[Paragraph (B)(3)] Subdivision (b)(3) is intended to make it clear that a motion
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for extraordinary relief is neither necessary nor sufficient to preserve an issue for appeal.
The failure to make a motion for extraordinary relief, or the failure to raise a particular
issue in such a motion, does not constitute a waiver of any issue. Conversely, the making
of a motion for extraordinary relief does not, of itself, preserve any issue raised in the
motion, nor does the judge’s denial of the motion preserve any issue.

[SENTENCING PROCEDURES] Sentencing Procedures

[Paragraph (C)(1) retains the former requirement that] Subdivision (c)(1)
requires the judge to afford the defendant an opportunity to make a statement and
counsel the opportunity to present information and argument relative to sentencing. The
defendant’s right to allocution at sentencing is well established, and the trial judge must
inform the defendant of that right. See Commonwealth v. Thomas, 553 A.2d 918 (Pa.
1989).

The duty of the judge to explain to the defendant the rights set forth in [paragraph
(C)(3)] subdivision (¢)(5) is discussed in Commonwealth v. Wilson, 241 A.2d 760, 763
(Pa. 1968), and Commonwealth v. Stewart, 241 A.2d 764, 765 (Pa. 1968).

The judge should explain to the defendant, as clearly as possible, the timing
requirements for making and deciding a post-sentence motion under Rule 720. The judge
should also explain that the defendant may choose whether to file a post-sentence motion
and appeal after the decision on the motion, or to pursue an appeal without first filing a
post-sentence motion.

[Paragraph (C)(3)] Subdivision (¢)(5) requires the judge to ensure the defendant
is advised of his or her rights concerning post-sentence motions and appeal, and the right
to proceed with counsel. See, e.g., Commonwealth v. Librizzi, 810 A.2d 692 (Pa. Super.
2002).

The rule [permits] does not prohibit the use of a written colloquy that is read,
completed, signed by the defendant, and made part of the record of the sentencing
proceeding. This written colloquy must be supplemented by an on-the-record oral
examination to determine that the defendant has been advised of the applicable rights
enumerated in [paragraph (C)(3)] subdivision (c)(5) and that the defendant has signed
the form.

Other, additional procedures are required by statute. [See, e.g.] For example, 42
Pa.C.S. § 9756(b)(3) [that] imposes requirements on the judge [when] if a defendant
may be eligible to participate in a re-entry plan, [and] 42 Pa.C.S. § 9756(b.1) [that]
imposes requirements on the judge [when] if a defendant may be eligible for a recidivism
risk reduction incentive (RRRI) minimum sentence[;], 42 Pa.C.S. § 9799.23 [that]
requires the judge to inform certain offenders of the duty to register[;], and 42 Pa.C.S. §
9813 [that] imposes requirements on the judge [when] if a defendant may be eligible for
work release.

After sentencing, following a conviction in a trial de novo in a summary case, the
judge should advise the defendant of the right to appeal and the time limits within which
to exercise that right, the right to proceed in forma pauperis and with appointed counsel
to the extent provided in Rule 122(A), and of the qualified right to bail under Rule 521(B).
See [paragraphs (C)(3)(a), (b), and (e)] subdivisions (¢)(5)(i), (ii), and (v). See also
Rule 720(D) (no post-sentence motion after a trial de novo).

After sentencing, the judge should inquire whether the defendant intends to file a
post-sentence motion or to appeal, and if so, should determine the defendant’s bail status
pursuant to [paragraph (C)(3)(e)] subdivision (¢)(5)(v) and Rule 521. It is

The Greene Reports
----------------------------------- pJiL:p Y BE—

recommended, when a state sentence has been imposed, that the judge permit a

defendant who cannot make bail to remain incarcerated locally, at least for the 10-day

period during which counsel may file the post-sentence motion. [When] If new counsel

has been appointed or entered an appearance for the purpose of pursuing a post-sentence motion
or appeal, the judge should consider permitting the defendant to remain

incarcerated locally for a longer period to allow new counsel time to confer with the

defendant and become familiar with the case. [See also Rule]| See also Pa.R.Crim.P.

120 (Attorneys—Appearances and Withdrawals).

[It is difficult to set forth all the standards that a judge must utilize and
consider in imposing sentence. It is recommended that, at a minimum, the judge
look to the standards and guidelines as specified by statutory law.] For statutory
standards and guidelines regarding sentencing, [See the Judicial Code,] see 42
Pa.C.S. §§ 9701 et seq. See also Commonwealth v. Riggins, 377 A.2d 140 (Pa. 1977);
[and] Commonwealth v. Devers, 546 A.2d 12 (Pa. 1988). The judge also should consider
other preexisting orders imposed on the defendant. See 18 Pa.C.S. § 1106(c)(2)(iv)][.
And see]; 42 Pa.C.S. § 9728.

For procedures in cases in which restitution is imposed, see Rule 705.1.

For the right of a victim to have information included in the pre-sentence
investigation report concerning the impact of the crime upon him or her, see 18 P.S. §
11.201(4)—(5) and Rule 702(A)(4).

For the duty of the sentencing judge to state on the record the reasons for the
sentence imposed, see Commonwealth v. Riggins, 377 A.2d 140 (Pa. 1977); [and]
Commonwealth v. Devers, 546 A.2d 12 (Pa. 1988). If the sentence initially imposed is
modified pursuant to Rule 720(B)(1)(a)(v), the sentencing judge should ensure that the
reasons for the ultimate sentence appear on the record. See also Sentencing Guidelines,
204 Pa. Code [§§ 303.1(d)—(e) and 303.13(c)], Part VIIL. Criminal Sentencing.

In cases in which a mandatory sentence is provided by law, [when] if the judge
decides not to impose a sentence greater than the mandatory sentence, regardless of the
number of charges on which the defendant could be sentenced consecutively, and when
no psychiatric or psychological examination is required under Rule [702(B)] 702(b), the
judge may immediately impose that sentence. But see Rule [702(A)(2)] 702(a)(2), which
requires that the court state on the record the reasons for dispensing with a pre-sentence
report under the circumstances enumerated therein. See also 42 Pa.C.S. §§ 9721 et seq.

No later than 30 days after the date of sentencing, a Pennsylvania Commission on
Sentencing Guideline Sentence Form must be completed at the judge’s direction and
made a part of the record. In addition, [a copy of] the form must be [forwarded]
electronically submitted to the Commission on Sentencing. 204 Pa. Code [§ 303.1(e)],
Part VIII. Criminal Sentencing.

With respect to the recording and transcribing of court proceedings, including
sentencing, see Rule 115.

[Official Note: Previous Rule 1405 approved July 23, 1973, effective 90 days hence;
Comment amended June 30, 1975, effective immediately; Comment amended and
paragraphs (c) and (d) added June 29, 1977, effective September 1, 1977; amended May
22, 1978, effective as to cases in which sentence is imposed on or after July

1, 1978; Comment amended April 24, 1981, effective July 1, 1981; Comment

amended November 1, 1991, effective January 1, 1992; rescinded March 22, 1993,
effective as to cases in which the determination of guilt occurs on or after January

1, 1994, and replaced by present Rule 1405. Present Rule 1405 adopted March 22,
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1993, effective as to cases in which the determination of guilt occurs on or after
January 1, 1994; amended January 3, 1995, effective immediately; amended
September 13, 1995, effective January 1, 1996. The January 1, 1996 effective date
extended to April 1, 1996. Comment revised December 22, 1995, effective February
1, 1996. The April 1, 1996 effective date extended to July 1, 1996. Comment revised
September 26, 1996, effective January 1, 1997; Comment revised April 18, 1997,
effective immediately; Comment revised January 9, 1998, effective immediately;
amended July 15, 1999, effective January 1, 2000; renumbered Rule 704 and
amended March 1, 2000, effective April 1, 2001; Comment revised March 27, 2003,
effective July 1, 2003; amended April 28, 2005, effective August 1, 2005; Comment
revised March 15, 2013, effective May 1, 2013; Comment revised March 9, 2016,
effective July 1, 2016.

Committee Explanatory Reports:

Final Report explaining the provisions of the new rule published with the Court’s
Order at 23 Pa.B. 1699 (April 10, 1993).

Report explaining the 1995 amendment to paragraph (C)(3) published with the
Court’s Order at 25 Pa.B. 236 (January 21, 1995).

Final Report explaining the September 13, 1995 amendments concerning bail
published with the Court’s Order at 25 Pa.B. 4116 (September 30, 1995).

Final Report explaining the December 22, 1995 Comment revision on restitution
published with the Court’s Order at 26 Pa.B. 13 (January 6, 1996).

Final Report explaining the September 26, 1996 Comment revision on Rule 1409
procedures published with the Court’s Order at 26 Pa.B. 4900 (October 12, 1996).
Final Report explaining the April 18, 1997 Comment revisions published with the
Court’s Order at 27 Pa.B. 2122 (May 3, 1997).

Final Report explaining the January 9, 1998 Comment revisions concerning
Guideline Sentence Forms, and summary case appeal notice, published with the
Court’s Order at 28 Pa.B. 481 (January 31, 1998).

Final Report explaining the July 15, 1999 amendments concerning the time for
sentencing published with the Court’s Order at 29 Pa.B. 4059 (July 31, 1999).
Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30 Pa.B. 1478 (March 18, 2000).

Final Report explaining the March 27, 2003 Comment revision adding cross [ /references
to 18 Pa.C.S. § 1106 and 42 Pa.C.S. § 9728 published with the Court’s

Order at 33 Pa.B. 1928 (April 19, 2003).

Final Report explaining the April 28, 2005 amendments to paragraph (C)(3)(b)
concerning retained counsel’s obligations published with the Court’s Order at 35
Pa.B. 2859 (May 14, 2005).

Final Report explaining the March 15, 2013 revision of the Comment adding
citations to the Sentencing Code published with the Court’s Order at 43 Pa.B. 1705
(March 30, 2013).

Final Report explaining the March 9, 2016 revision of the Comment adding a
cross[Ireference to Rule 705.1 concerning restitution published with the Court’s Order at
46 Pa.B. 1540 (March 26, 2016).]

Rule 705.1. Restitution - Sentencing.

[(A)](a)At the time of sentencing, the judge shall determine what restitution, if any,
shall be imposed.
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[(B)](b)In any case in which restitution is imposed, the judge shall state in the
sentencing order:

(1) the amount of restitution ordered;

(2) the details of a payment plan, if any, including when payment is to
begin;

(3) the identity of the payee[(s)];

(4) to which officer or agency the restitution payment shall be made;

(5) whether any restitution has been paid and in what amount; and

(6) whether the restitution has been imposed as a part of the sentence
[and/or] or as a condition of probation.

Comment: This rule provides the procedures [for] implementing the statutory
requirement for the judge to impose restitution. In all cases in which restitution is
imposed, the sentencing judge [must] shall state on the record the amount of restitution
at the time of sentencing. See 18 Pa.C.S. § 1106; [and] 42 Pa.C.S. §§ 9721, 9728.

The extent of restitution also may be provided by statute. See, e.g., 18 Pa.C.S. §
1107 (restitution for timber theft); § 1107.1 (restitution for identity theft); [and] § 1110
(restitution for cleanup of clandestine labs).

When imposing restitution, the sentencing judge should consider whether the
defendant has received notice of the intention to seek restitution prior to the hearing and
whether the defendant intends to object to the imposition of restitution. The sentencing
hearing may need to be continued as a result.

[Paragraph (B)(6)] Subdivision (b)(6) requires that the sentencing order make
clear whether any restitution is being imposed as a part of the sentence pursuant to 18
Pa.C.S. § 1106 or as a condition of probation pursuant to 42 Pa.C.S. § 9754. Unlike
restitution imposed under § 1106 that is penal in nature, restitution imposed as a condition
of probation is primarily aimed at rehabilitation. Sentences of probation give a trial court
the flexibility to determine all the direct and indirect damages caused by a defendant.
Commonwealth v. Harner, 617 A.2d 702 (Pa. 1992); Commonwealth v. Hall, 80 A.3d 1204 (Pa.
2013). Because a term of probation may not exceed the maximum term for which
the defendant could be confined, and a court cannot enforce a restitution sentence past
the statutory maximum date, a court may not require that restitution imposed as a
condition of probation be paid beyond the statutory maximum date. Commonwealth v.
Karth, 994 A.2d 606 (Pa. Super. 2010).

Certain costs are mandatory and must be imposed. [See, e.g.] See, e.g., Section
1101 of the Crime Victims Act, 18 P.S. § 11.1101.

[Official Note: New Rule 705.1 adopted March 9, 2016, effective July 1, 2016.
Committee Explanatory Reports:

Final Report explaining new Rule 705.1 concerning sentences of restitution
published with the Court’s Order at 46 Pa.B. 1540 (March 26, 2016).]

—The following text is entirely new—
Rule 705.2. Fines - Sentencing.

(a) At the time of sentencing, the judge shall determine what fine, if any, shall
be imposed.

(b) The judge may not order a defendant to pay a fine unless, after review of
the defendant’s statement of financial ability, see Rule 702(c) and Rule
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704(c)(3), and after conducting a colloquy on the record as to the
defendant’s ability to pay, the judge determines:
(1) the defendant has the financial ability to pay the fine; and
(2) the fine will not prevent the defendant from making restitution.

Comment: This rule provides the procedures for the imposition of a fine at the time of
sentencing. See 42 Pa.C.S. § 9726.

Rule 706. [Fines or Costs] Default of Payment of Costs, Fines, or Restitution.

[(A)l(a)A court shall not commit the defendant to prison for failure to pay a fine or
costs unless it appears after a hearing that the defendant is financially able
to pay the fine or costs.
[(B) When the court determines, after hearing, that the defendant is without
the financial means to pay the fine or costs immediately or in a single
remittance, the court may provide for payment of the fines or costs in
such installments and over such period of time as it deems to be just
and practicable, taking into account the financial resources of the
defendant and the nature of the burden its payments will impose, as
set forth in paragraph (D) below.
(C) The court, in determining the amount and method of payment of a fine
or costs shall, insofar as is just and practicable, consider the burden
upon the defendant by reason of the defendant’s financial means,
including the defendant’s ability to make restitution or reparations.
(D) In cases in which the court has ordered payment of a fine or costs in
installments, the defendant may request a rehearing on the payment
schedule when the defendant is in default of a payment or when the
defendant advises the court that such default is imminent. At such
hearing, the burden shall be on the defendant to prove that his or her
financial condition has deteriorated to the extent that the defendant is
without the means to meet the payment schedule. Thereupon the
court may extend or accelerate the payment schedule or leave it
unaltered, as the court finds to be just and practicable under the
circumstances of record. When there has been default and the court
finds the defendant is not indigent, the court may impose
imprisonment as provided by law for nonpayment.|
(b) Hearing. In cases in which the court has ordered payment of a fine,
costs, or restitution in installments, the defendant may request a
hearing on the payment schedule:
(1) if the defendant is in default of a payment;
(2) if the defendant advises the court that such default is imminent; or
(3) if the defendant’s delinquent account was previously turned over to
a private collection agency or the county’s collection enforcement unit. The
defendant shall be responsible for
notifying the collection entity that a hearing has been
requested.
At the hearing, the burden shall be on the defendant to prove that his
or her financial condition has deteriorated to the extent that the
defendant is without the financial means to meet the payment
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schedule.
(c) Determination. The judge shall determine a defendant’s ability to pay
pursuant to Rule 702.1.

(1) If the defendant is in default and the court determines the
defendant is able to pay outstanding costs, fines, and restitution, as imposed, the
court may permit the defendant to pay the outstanding amount due or the court
may enter an order for wage attachment, turn the delinquent account over for
collections, or, as provided by law, impose imprisonment or other sanctions.

(2) If the court determines the defendant is unable to pay outstanding
costs, fines, and restitution, as imposed, the court:

(i) may order a new payment plan for installments reasonably
calculated for the defendant’s ability to pay;
(ii) may re-sentence the defendant to a period of community

service;

(iii) may reduce or waive any fines and costs, except costs
imposed under 18 P.S. § 11.1101, to the extent the defendant would be
unable to pay in a single remittance or pursuant to a new payment
schedule as provided for in subdivision (¢)(2)(i); and

(iv) shall waive any existing collection fee not previously
collected from the defendant.

Comment: This rule provides the procedures governing defaults in the payment of
restitution, fines, and costs. See 42 Pa.C.S. § 9730(b). For a court’s ability to
reduce or waive fines and costs see 42 Pa.C.S. § 9730(b)(3)(ii).

See generally Commonwealth ex rel. Benedict v. CIiff, [451 Pa. 427,] 304 A.2d
158 (Pa. 1973).

Under this rule, when a defendant fails to pay the fine and costs, the common pleas
court judge may issue a bench warrant for the collection of the fine and costs. [When] If
a “failure to pay” bench warrant is issued, the bench warrant [must] shall be executed
by a police officer following the procedures set forth in Rule 431(C)(1)(c) and (C)(2), or, if
the defendant is unable to pay, the police officer must proceed as provided in Rule 150
(Bench Warrants).

Pursuant to subdivision (c)(1), if a defendant is in default and the judge
determines that the defendant is able to pay as ordered, the judge may, as provided
by law, impose imprisonment or other sanctions. Before a judge may impose a
sentence of imprisonment as provided by law for nonpayment of restitution, fines,
or costs, a hearing or rehearing must be held whenever a defendant alleges that
his or her ability to pay has been diminished. See 42 Pa.C.S. §§ 9730(b)(1)-(b)(2).

No defendant may be sentenced to imprisonment or probation if the right to

counsel was not afforded at the default hearing. See Alabama v. Shelton, 535 U.S.
654 (2002); Scott v. Illinois, 440 U.S. 367 (1979). See also Pa.R.Crim.P. 121 (waiver
of counsel). In addition, delinquent restitution, fines, or costs may be turned over

to a private collection agency. See 42 Pa.C.S. §§ 9730(b)(2) and 9730.1(a).

Nothing in this rule is intended to abridge any rights the Commonwealth may have
in a civil proceeding to collect a fine or costs.

For suspension of Acts of Assembly, see Rule 1101(F).

[Official Note: Rule 1407 approved July 23, 1973, effective 90 days hence;
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renumbered Rule 706 and amended March 1, 2000, effective April 1,2001; Comment
revised March 9, 2006, effective August 1, 2006.

Committee Explanatory Reports:

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30 Pa.B. 1478 (March 18, 2000).

Final Report explaining the March 9, 2006 Comment revision concerning fine and
cost warrants published with the Court’s Order at 36 Pa.B. 1396 (March 25, 2006).]

—The following text is entirely new—
706.1. Commonwealth Request for Ability to Pay Hearing.

(a) Motion.
(1) The Commonwealth may file a motion requesting a hearing to

determine a defendant’s ability to pay costs, fines, or restitution imposed as a result of

a sentence.
(2) Upon good cause shown of a substantial change in the defendant’s
ability to pay, the court shall schedule a hearing.
(b) Hearing Notice. Notice of the ability to pay hearing shall be provided to the
defendant in person or by first class mail.
(c) Hearing and Determination.

(1) At a hearing on the Commonwealth’s motion, the burden to prove a
substantial change in the defendant’s ability to pay shall be on the Commonwealth.
(2) If the court determines the Commonwealth has proven by a
preponderance of the evidence a substantial change in the defendant’s ability to pay,
the court may order a new payment plan for installments reasonably calculated to the

defendant’s ability to pay.

Comment: The purpose of this rule is to permit the Commonwealth to seek an increase

in a defendant’s monthly payment towards previously imposed costs, fines, and restitution
when the Commonwealth has good cause to believe the defendant’s financial
circumstances have substantially changed.

Rule 1002. Procedure In Summary Cases.

[(A)](a)Except as provided in this rule, [or] by local rule authorized by this rule, or
elsewhere in Chapter 10, all criminal proceedings in which a person is
accused only of one or more non-traffic summary offenses or violations of
municipal criminal ordinances shall proceed as provided in Chapter 4 of the
Rules of Criminal Procedure.

[(B)](b)Non-traffic summary proceedings shall be instituted either by a citation
issued to the defendant or [arresting] an arrest without a warrant [when]
if arrest is specifically authorized by law.

(1) Issuance of Citation.
[(a)](@) The law enforcement officer shall issue the citation to the

defendant pursuant to Rule 405 (Issuance of Citation),
together with a notice to appear, unless required to proceed
pursuant to [paragraph (B)(1)(e)] subdivision (b)(1)(v). The
notice to appear shall:

[()](A)direct the defendant to appear before a judge or
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trial commissioner on a date and at a time certain in a specified
court room, and

[(ii)](B)shall advise the defendant that failure to appear
shall constitute consent to a trial in the defendant’s absence, and if
the defendant is found guilty, the defendant shall have the right to
appeal within 30 days for a trial de novo.

[(b)](ii)) When authorized by local rule promulgated pursuant to
Rule 105 (Local Rules), the law enforcement officer may prepare, verify,
and transmit a citation electronically. The law enforcement officer
contemporaneously shall give the defendant a paper copy of the citation
containing all the information required by Rule [403(A)] 403(a) (Contents
of Citation) and a notice to appear. The notice to appear shall:

[()](A)direct the defendant to appear before a judge or
trial commissioner on a date and at a time certain in a specified
court room, and

[(ii)](B)shall advise the defendant that failure to appear
shall constitute consent to a trial in the defendant’s absence, and if
the defendant is found guilty, the defendant shall have the right to
appeal within 30 days for a trial de novo.

[(0)](ii) Within [5] five days after issuance of the citation and
notice to appear, the citation shall be filed with the clerk of Municipal
Court.

[(d)](iv)When the defendant appears before the judge or trial

commissioner, as provided in [paragraph (B)(1)(a) or (B)(1)(b)]

subdivision (b)(1)() or (b)(1)(ii), the judge or trial commissioner

shall explain the process to the defendant.

[()](A)f the defendant enters a guilty plea, the judge or
trial commissioner shall impose the fines and costs.

[(ii)](B)If the defendant enters a not guilty plea, the
judge or trial commissioner shall set a date for trial before a judge
and issue a subpoena to the defendant. The judge or trial
commissioner shall advise the defendant that failure to appear at
the trial shall constitute consent to a trial in the defendant's
absence, and if the defendant is found guilty, the defendant shall
have the right to appeal within 30 days for a trial de novo.

[(iii) | (O)If applicable, after paying any fee imposed, the
defendant may be accepted into the Municipal Court's summary
case diversionary program, or any other diversionary program
offered pursuant to local rule promulgated pursuant to Rule 105
(Local Rules). When the defendant successfully completes the
Municipal Court's summary case diversionary program, the
defendant's arrest record shall automatically [will] be expunged.
[(e)](")When required by local rule promulgated pursuant to Rule

105 (Local Rules), the law enforcement officer shall take the defendant into
custody and transport him or her to the appropriate district police station,
where, without unnecessary delay, the law enforcement officer or a superior
officer shall prepare and issue the citation to the defendant. Thereafter, the
law enforcement officer, without unnecessary delay, shall
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transport the defendant to the Municipal Court for proceedings

before a judge, and the case shall proceed as provided by

local rule promulgated pursuant to Rule 105 (Local Rules).

[(©)](vi)The defendant shall not be slated, fingerprinted, or
photographed, except as provided by law.

(2) Arrest Without a Warrant.

[(a)]@) [When] If an arrest without a warrant in a non-traffic
summary case is authorized by law, the police officer shall take the
defendant into custody and transport him or her to the appropriate district
police station, where, without unnecessary delay, the police officer or a
superior officer shall prepare and issue a citation to the defendant.

[(b)](i)Except when the police officer is required to proceed
pursuant to [paragraph (B)(1)(e)] subdivision (b)(1)(v), or as otherwise
provided in this rule, the case shall proceed as provided in Rule 441.

[(©)](iii)If the defendant is to be released pursuant to Rule 441(B),
the defendant shall be released on his or her own recognizance and given a
notice to appear on a date and at a time certain in a specified court room.
The notice to appear shall advise the defendant that failure to appear shall
constitute consent to a trial in the defendant's absence, and if the defendant
is found guilty, the defendant shall have the right to appeal within 30 days
for a trial de novo.

[(d)](iv)If the defendant is not released under Rule 441(B), the
defendant without unnecessary delay shall be brought before a judge, who
shall proceed as provided in Rule 441(C).

[(O)](e)If the defendant fails to appear pursuant to the notice to appear issued as

required by [paragraphs (B)(1)(a), (B)(1)(b) or (B)(2)(c)] subdivision
M), (bY(A)({i), or (b)(2)(iii), or a subpoena issued as required by

[paragraph (B)(1)(d)(ii)] subdivision (b)(1)(iv)(B), the case shall proceed
as provided in [paragraph (D)] subdivision (d).

[(D)](d)If the defendant fails to appear as required in [(C)] subdivision (c), the

trial shall be conducted in the defendant's absence, unless the judge determines that there is a
likelihood that the sentence will be imprisonment or that there is other good cause not to
conduct the trial in the defendant's absence. If the trial is not conducted in the defendant's
absence, the judge shall issue a bench warrant for the defendant's arrest.

(1) At trial, the judge shall proceed to determine the facts and render a
verdict in the same manner as trials in criminal cases are conducted in the Common
Pleas Court when a jury trial has been waived; however, the law enforcement officer
observing the defendant's alleged offense may, but shall not be required to, appear
and testify against the defendant. In no event shall the failure of the law enforcement
officer to appear, by itself, be a basis for dismissal of the charges against the
defendant. The allegations in the citation may be recited on behalf of the observing
law enforcement officer by his or her representative or designee. The failure of the
defendant to appear will be deemed to be a waiver of the right to present defense
witnesses.

(2) If the defendant is found guilty, the judge shall impose sentence, and
shall give notice by first class mail to the defendant of the conviction and sentence, of
the right to file an appeal within 30 days for a trial de novo, and of the consequences
for failing to pay the costs and fines imposed.

(3) In appeals from the summary conviction, the law enforcement officer
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who observed the alleged offense must appear and testify. The failure of a law
enforcement officer to appear and testify shall result in the dismissal of the charges
unless:
[(a)](D) the defendant waives the presence of the law enforcement
officer in open court on the record;

[(b)](ii)the defendant waives the presence of the law enforcement

officer by filing a written waiver signed by the defendant and defense
counsel, or the defendant if proceeding pro se, with the clerk of courts; or
[(0)]diithe trial judge determines that good cause exists for the
law enforcement officer's unavailability and grants a continuance.
[(E)](e)When] If the same conduct is proscribed under an Act of Assembly and a
municipal criminal ordinance, the charge shall be brought under the Act of
Assembly and not under the ordinance.

Comment: This rule[, which replaced former Rule 1002 in 2005, was developed] is
intended to accommodate the procedures Philadelphia Municipal Court has
implemented to address the issues in non-traffic summary cases unique to Philadelphia,
to more efficiently handle the vast number of non-traffic summary cases, to protect the
defendants’ rights to a fair and prompt disposition of their cases, and, when appropriate,
to provide the necessary rehabilitation or social services. Municipal Court is required to
implement local rules pursuant to Rule 105 (Local Rules) enumerating the details of the
summary proceedings following the issuance of a citation or a summons. For purposes
of this rule, “local rule” includes all memoranda of understanding and administrative
orders that affect non-traffic summary case procedures.

Once a summary case is appealed to the Court of Common Pleas for trial de novo,
the case shall remain in the Court of Common Pleas. See also [Rule 462 and its
Comment] Pa.R.Crim.P. 462 and cmt.

[The 2009 amendments to paragraph (B) conform] Subdivision (b) conforms
the non-traffic summary citation procedures in Philadelphia with the statewide procedures
governing the institution of a non-traffic summary case by issuing a citation to the
defendant in person or arresting the defendant without a warrant. See [Rules]
Pa.R.Crim.P. 405 (Issuance of Citation) and 440 (Arrest Without Warrant). [The
amendments require the] The police officer is required to issue a citation as provided
in Rule 405 and proceed pursuant to [paragraph (B)(1)(a) or (B)(1)(b)]_subdivision
(b)) (@) or (b)(A)(ii), unless the case falls within the jurisdiction of one of Philadelphia
Municipal Court’s Nuisance Night Courts or Community Courts, or to arrest without a
warrant when such an arrest is authorized by law.

The contents of the citation must comply with the requirements of Rule [403(A)]
403(a). The notice to appear required by [paragraphs (B)(1)(a), (B)(1)(b), and (B)(2)(c)]
subdivisions (b)(1)(1), (b)(1)(ii), and (b)(2)(iii) may be added to the citation form.

Nothing in this rule is intended to permit the admission of double hearsay.

Arrests without a warrant in summary cases are authorized only in exceptional
circumstances, such as cases involving enhanced penalties, or [when] if the defendant
fails to produce identification, or [when] if there is violence or the imminent threat of
violence, or when there is a likelihood that the defendant will flee.

Nothing in this rule prevents the filing of a citation pursuant to Rules 410 and 411.

[The 2009 amendments do not modify the current procedures governing
Philadelphia Municipal Court’s Nuisance Night Courts and Community Courts that
are implemented by paragraph (B)(1)(e).]
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Although defendants in summary cases ordinarily are not slated, photographed, or
fingerprinted, the issuing authority should require the defendant to submit to
administrative processing and identification procedures (such as fingerprinting) as
authorized by law. See, e.g., 18 Pa.C.S. § 3929(g) ([concerning] regarding
fingerprinting in retail theft cases for the purpose of grading the offense).

[The 2010 amendments added new paragraph (D) and related changes]
Subdivision (d) is intended to clarify that summary trials in Philadelphia courts may be
conducted in the defendant's absence, conforming Philadelphia practice with the
statewide procedures governing trials in the defendant's absence. Compare [Rules]
Pa.R.Crim.P. 454, 455 and 462.

Nothing in [paragraph (D)] subdivision (d) requires that the trial in absentia be
conducted immediately.

Rule 456 regarding procedures for default and Rule 456.1 regarding
determination of a defendant’s means to pay are applicable to cases in the
Philadelphia Municipal Court.

All summary offenses under the motor vehicle laws and parking violations are
under the jurisdiction of the Municipal Court Traffic Division, the successor of the
Philadelphia Traffic Court, see Act 17 of 2013, P.L. 55, No. 17 (June 19, 2013) and 42
Pa.C.S. §§ 102, 325, 1121, 1127, 1302, 1321.

|Official Note: Rule 6002 adopted June 28, 1974, effective July 1, 1974; amended
July 1, 1980, effective August 1, 1980; Comment revised January 28, 1983, effective
July 1, 1983; amended July 12, 1985, effective January 1, 1986; January 1, 1986
effective date extended to July 1, 1986; amended February 1, 1989, effective July 1,
1989; amended August 9, 1994, effective January 1, 1995; renumbered Rule 1002
and amended March 1, 2000, effective April 1, 2001. Rule 1002 rescinded August

15, 2005, effective February 1, 2006, and replaced by new Rule 1002; amended May
6, 2009, effective February 1, 2010; Comment revised February 12, 2010, effective
April 1,2010; amended December 22, 2010, effective February 20, 2011; Comment
revised May 7, 2014, effective immediately.

Committee Explanatory Reports:

Report explaining the August 9, 1994 amendments published at 22 Pa.B. 6 (January
4, 1992); Final Report published with the Court's Order at 24 Pa.B. 4342 (August 27,
1994).

Final Report explaining the March 1, 2000 reorganization and renumbering of the
rules published with the Court’s Order at 30 Pa.B. 1478 (March 18, 2000).

Final Report explaining the provisions of the new rule published with the Court’s
Order at 35 Pa.B. 4918 (September 3, 2005).

Final Report explaining the May 12, 2009 changes to paragraph (B) concerning
issuing citations and arrest without warrants in summary cases published at 39
Pa.B. 2568 (May 23, 2009).

Final Report explaining the February 12, 2010 Comment revision concerning the
disposition of summary offenses at the court of common pleas published with the
Court’s Order at 40 Pa.B. 1068 (February 27, 2010).

Final Report explaining the December 22, 2010 amendments published with the
Court’s Order at 41 Pa.B. 216 (January 8, 2011).

Final Report explaining the May 7, 2014 Comment revisions concerning the transfer
of functions from the Philadelphia Traffic Court to the Philadelphia Municipal Court
published with the Court’s Order at 44 Pa.B. 3056 (May 24, 2014).]
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Rule 1030. Scope of Summary Municipal Court Traffic Division
Rules.

Except as provided in these rules or by local rule authorized by these rules, or
elsewhere in Chapter 10, all criminal proceedings in which a person is accused of one or
more summary traffic offenses only or violations of municipal traffic ordinances shall
proceed as provided in Chapter 4 of the Rules of Criminal Procedure.

Comment: These rules [were developed in 2005] are intended to accommodate the
procedures Philadelphia Traffic Court implemented to address the issues in summary
traffic cases unique to Philadelphia, to more efficiently handle the vast number of
summary traffic cases, and to protect the defendants’ rights to a fair and prompt
disposition of their cases.

Rule 456 and Rule 456.1 regarding determination of a defendant’s means to
pay are applicable to cases in the Philadelphia Municipal Court Traffic Division.

The jurisdiction and functions of the Philadelphia Traffic Court were transferred to
the Philadelphia Municipal Court Traffic Division in 2013, see Act 17 of 2013, P.L. 55, No.
17 (June 19, 2013) and 42 Pa.C.S. §§ 102, 325, 1121, 1127, 1302, 1321.

[See] See Rule 105 for the procedures for promulgating local rules.

[Official Note: Adopted September 9, 2005, effective February 1, 2006; amended
May 7, 2014, effective immediately.

Committee Explanatory Reports:

Final Report explaining the provisions of the new rule published with the Court’s
Order at 35 Pa.B. 5329 (September 24, 2005).

Final Report explaining the May 7, 2014 Comment revision concerning the transfer
of functions from the Philadelphia Traffic Court to the Philadelphia Municipal Court
published with the Court’s Order at 44 Pa.B. 3056 (May 24, 2014).]

SUPREME COURT OF PENNSYLVANIA
CRIMINAL PROCEDURAL RULES COMMITTEE

PUBLICATION REPORT

Proposed Amendment of Pa.R.Crim.P. 403, 407, 408, 409, 411, 412, 413, 414, 422,
423, 424, 454, 462, 470, 702, 704, 705.1, 706, 1002, and 1030, adoption of
Pa.R.Crim.P. 454.1, 456.1, 456.2, 702.1, 705.2, and 706.1, and rescission and
replacement of Pa.R.Crim.P. 456

The Criminal Procedural Rules Committee is considering proposing to the
Supreme Court the amendment of Pa.R.Crim.P. 403 (Contents of Citation), 407 (Pleas in
Response to Citation), 408 (Not Guilty Pleas — Notice of Trial), 409 (Guilty Pleas), 411
(Procedures Following Filing of Citation — Issuance of Summons), 412 (Pleas in
Response to Summons), 413 (Not Guilty Pleas — Notice of Trial), 414 (Guilty Pleas), 422
(Pleas in Response to Summons), 423 (Not Guilty Pleas — Notice of Trial), 424 (Guilty
Pleas), 454 (Trial in Summary Cases), 462 (Trial De Novo), 470 (Procedures Related to
License Suspension After Failure to Respond to Citation or Summons or Failure to Pay
Fine and Costs), 702 (Aids in Imposing Sentence), 704 (Procedure at Time of
Sentencing), 705.1 (Restitution), 706 (Fines or Costs), 1002 (Procedure in Summary
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Cases), and 1030 (Scope of Summary Municipal Court Traffic Division Rules), adoption
of Pa.R.Crim.P. 454.1 (Sentencing in Summary Cases), 456.1 (Ability to Pay
Determination), 456.2 (Commonwealth Request for Ability to Pay Hearing), 702.1 (Ability
to Pay Determination), 705.2 (Fines — Sentencing), and 706.1 (Commonwealth Request
for Ability to Pay Hearing), and rescission and replacement of Pa.R.Crim.P. 456 (Default
Procedures: Restitution, Fines, and Costs) in order to permit the reduction or waiver of
costs and fines as permitted by 42 Pa.C.S. § 9730 as amended by Act 163 0f 2022, to
eliminate the requirement of collateral in certain summary matters, to enlarge the time for
responding to a summary citation or summons from ten days to 30 days, and to
consolidate summary sentencing procedures. !
Background

In 2018 and 2019, the Committee published for comment a proposal aimed at
addressing issues related to the incarceration of possibly indigent defendants for failing
to pay case assessments in summary cases. See 48 Pa.B. 496 (January 20, 2018) and
49 Pa.B. 1122 (March 16, 2019). That proposal sought to extend the time for responding
to a summary citation or summons, to permit a defendant to avoid payment of collateral
by certifying he or she is without the financial means to deposit the mandated amount, to
provide more guidance to magisterial district judges when assessing a defendant’s ability to pay,
to require a magisterial district judge to consider a defendant’s ability to pay in
determining the amount of a fine and discretionary costs, and to create a procedure for
an administrative hold on collection actions if the issuing authority determines that the
defendant does not have an ability to pay. Since the prior proposal was published for
comment, the Act of November 3, 2022, P.L. 2175, No. 163 (Act 163) was enacted. Act
163 substantially amended 42 Pa.C.S. § 9730 (Payment of court costs, restitution, and
fines). Specifically, Act 163 revised § 9730 to: 1) expand the remedies available upon
default or in anticipation of default; 2) authorize courts to refer accounts to collections if a
defendant fails to appear for a financial determination hearing; and 3) include additional
procedures related to defaulted accounts that have been turned over to collections.
! Stylistic amendments have also been made to conform to the Supreme Court of Pennsylvania
Style and Rulemaking Guide for Procedural and Evidentiary Rules.

With respect to additional remedies, amended § 9730(b)(3)(i) now provides for the
reduction or waiver of costs or fines — except costs imposed under the Crime Victim Act,
18 P.S. § 11.1101 — if the court determines that a defendant does not have an ability to
pay in a single remittance. Prior to its amendment by Act 163, § 9730(b)(3)(i) only
provided for payment in installments when a defendant was deemed unable to pay
immediately or in a single remittance.

Additionally, if a defendant has already been ordered to make payments in
installments and defaults on those payments or advises the court that default is imminent,
§ 9730(b)(3)(ii) now permits the court to reduce or waive costs or fines — except costs
imposed under the Crime Victims Act, 18 P.S. § 11.1101 — depending on the court’s
determination of a defendant’s ability to pay after a rehearing. 42 Pa.C.S. § 9730(b)(3)(ii).
Previously, a court was limited to ordering a new payment plan, leaving the payment plan
unaltered, or re-sentencing the defendant to community service. Id. § 9730(b)(3)(i1). If
the defendant’s delinquent account was in collections at the time of the rehearing, and
the court determines that the defendant lacks the financial ability to pay, the court shall
waive any collection fee not previously paid by the defendant. Id. § 9730(b)(3)(iii).

Regarding collection efforts, § 9730(b)(2) permits an “issuing authority, senior
judge, or senior magisterial district judge” to, inter alia, send a delinquent account to a
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private collection agency if a defendant defaults in the payment of costs, restitution, or
fines and the court determines the defendant has an ability to pay. As amended, §
9730(b) now permits an issuing authority, senior judge, or senior magisterial district judge
to send a delinquent account to collection if an ability to pay hearing has been scheduled
and the defendant fails to appear for the hearing. Id. § 9730(b)(2.1)(i). As a result, the
delinquent account can be sent to collections without a determination that a defendant
has the ability to pay. If a delinquent account has been sent to collections, § 9730(b), as
amended, requires the collection agency to inform the defendant that a new ability to pay
hearing can be requested. Id. § 9730(b)(2.1)(ii). If the defendant requests a new hearing,
collection efforts are held in abeyance. Id. § 9730(b)(2.2)(iii). If the defendant fails to
appear for the requested hearing, then collections efforts may resume. Id. §
9730(b)(2.2)(iv).

Proposed Rule Changes

The proposed rule changes published here provide procedures for determining a
defendant’s ability to pay as well as procedures for courts to reduce or waive fines and
costs as permitted by 42 Pa.C.S. §§ 9730(b)(3)(i) and (b)(3)(ii) as amended. Although
subdivision (D)(2) of Rule 465 authorizes a court to avail itself of the remedies provided
for by §§ 9730(b)(3)(i) and (b)(3)(ii),> the Committee believes uniform procedures
governing ability to pay determinations and specifically incorporating a court’s ability to
reduce or waive fines and costs would be beneficial. Accompanying these proposed
changes are many of those initially published in 2018 and 2019. See supra. However,
those earlier proposals have been further modified in light of Act 163.

2 Subdivision (D)(2) provides, in part: “Upon a determination that the defendant is financially
unable to pay as ordered, the issuing authority may . . . alter or amend the order as otherwise
provided by law.” Pa.R.Crim.P. 465(D)(2) (emphasis added).

Response to a Summary Citation or Summons

As with the previous proposal, the Committee is here proposing to increase the
time for a defendant to respond to a summary citation or summons from ten days to 30
days. This increase in the time to respond will provide a defendant with additional time
to obtain the necessary funds to pay any assessments, such as fines and costs, and will
thus likely reduce the number of not guilty pleas. Fewer not guilty pleas, in turn, will result
in fewer warrants issued due to defendants not appearing for summary trials as there will
simply be fewer summary trials scheduled. Rules 403, 407, 411, 412, and 422 would be
amended to reflect this change. Additionally, defendants would be required to provide a
current mailing address and telephone number with any written response to a citation or
summons. Requiring defendants to provide current contact information will also help
reduce the number of warrants issued as defendants will be more likely to timely receive
court notices. Rules 408, 409, 413, 414, 423, and 424 would be amended to include this
requirement.

Rules 409, 414, and 424 would be amended to require a defendant who wishes to
plead guilty but cannot afford to pay the entirety of the fines and costs imposed to appear
in person for sentencing to establish a payment plan.

Requirements for the posting of collateral for appearance at trial, whether the fines
and costs specified in the citation or $50 when the fines and costs are not specified, would
be removed from Rules 408, 413, and 423. Additionally, Rule 403 would be amended to
remove the notice requirement regarding the posting of collateral. See Pa.R.Crim.P.
403(b)(2)(i). Currently, the posting of collateral is only required when a defendant pleads
not guilty by mail. See Pa.R.Crim.P. 408(a)(2), 413(a)(2), and 423(a)(2). When a
defendant pleads not guilty in person, the imposition of collateral is discretionary. See
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Pa.R.Crim.P. 408(a)(1), 413(a)(1), and 423(a)(1). After much discussion of this
requirement, the Committee concluded that the prepayment of fines and costs, prior to a
finding of guilt, was fundamentally unfair, particularly given that a defendant who has been
found guilty may enter into a payment plan to pay those same fines and costs over time.
Additionally, no individualized assessment of a defendant’s likelihood to appear, compare
Pa.R.Crim.P. 523 (Release Criteria), is required when a defendant is pleading not guilty
by mail and required to pay $50 collateral. Instead, the requirement is applicable to all
defendants. In the Committee’s view, a defendant responding by mail to enter a not guilty
plea, or appearing in person to enter a not guilty plea, is sufficient assurance that the
defendant will appear for trial.
Sentencing in Summary Cases

Currently, sentencing provisions in summary cases are contained in several rules
throughout Chapter 4. See Pa.R.Crim.P. 409(C)(5), 414(C)(5), 424(C)(5), and 454(F).
Proposed Rule 454.1 (Sentencing in Summary Cases) would replace these subdivisions
with a single rule governing sentencing in all summary cases regardless of how the
proceedings were initiated. Subdivisions (a) through (d) of proposed Rule 454.1 would
largely incorporate current procedure. Subdivision (e) through (g) would govern an
issuing authority’s determination of whether any financial obligations imposed at
sentencing should be paid immediately in a single remittance or subject to a payment
plan. In making this determination, the issuing authority would be required to assess a
defendant’s ability to pay pursuant to proposed Rule 456.1 (Ability to Pay Determination),
unless the defendant were to waive that determination. Waiver is intended as an option
for defendants who have the financial wherewithal to immediately pay all financial
obligations in a single remittance. Subdivision (h) is derived from current procedures.
See Pa.R.Crim.P. 454(F). Subdivision (i) sets forth the option of establishing a payment
plan if the defendant is unable to pay all financial obligations in a single remittance. The
defendant would also be advised of the default procedures found in Rule 456.

Rule 456, which governs default of payment of costs, fines, or restitution, would be

rescinded and replaced. Subdivision (a) of proposed Rule 456 would provide three bases
for a post-sentence ability to pay hearing: when the defendant has defaulted, when a
defendant advises that default is imminent, and upon a defendant’s request for a hearing
after his or her account is in collections. Pa.R.Crim.P. 456(a)(1), (a)(2), and (a)(3)
(proposed). If the defendant advises the court at sentencing that default is imminent,
nothing in this proposal would prohibit the court from immediately conducting a hearing
pursuant to subdivision (c). If a request is made pursuant to subdivision (a)(3), collection
efforts are suspended. See 42 Pa.C.S. § 9730(2.2)(iii). However, the defendant is
responsible for notifying the collection entity that a request for a hearing has been made.
Pa.R.Crim.P. 456(a)(3) (proposed).

Subdivision (b) would govern the ability to pay hearing notice. Subdivision (b)(1)
is intended for this notice to also serve as a default notice if that is the basis for the
hearing. Subdivision (b)(3) would provide for an arrest warrant if the defendant does not
attend the hearing. Subdivision (b)(4) would provide for a delinquent account to be turned
over to collections if the defendant does not appear. The bench warrant under subdivision
(b)(3) and collections under subdivision (b)(4) are not intended to be mutually exclusive.

Subdivision (c) governs the conducting of the hearing and is largely carried over
from the current rule and prior proposal.

Subdivision (d) sets forth the options for the issuing authority depending upon the
ability to pay determination. In subdivision (d)(1), if the defendant has the ability to pay,
the court may order a wage attachment, turn the account over for collections, or impose
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imprisonment. Subdivision (d)(1) also permits a defendant to pay the outstanding amount
due.

Subdivision (d)(2) sets forth the options if the defendant does not have the ability
to pay the outstanding costs, fines, and restitution. The options under subdivision (d)(2)
are derived from Act 163. 42 Pa.C.S. § 9730(3).

Proposed Rule 456.1 (Ability to Pay Determination) would govern ability to pay
determinations and would apply at sentencing and at default hearings. Subdivision (a)
would require the defendant to complete the form found at subdivision (f). Subdivision
(b) would permit the issuing authority to require additional documentary or testimonial
evidence. For example, the issuing authority could require the defendant to testify.
However, subdivision (b) is not intended to require supporting documentation for every
aspect of the form. For example, if a defendant indicates reasonable monthly utility
expenses, the defendant should not be required to produce electric, water, gas, sewer,
and trash bills. Requiring such documentation would be overly burdensome on the
defendant while also rendering subdivision (f)’s verification subject to 18 Pa.C.S. § 4909
meaningless.

Subdivision (c) would set forth three presumptions that a defendant cannot pay all
financial obligations in a single remittance. However, subdivision (d) would clarify that no
such presumption applies if the defendant refuses to complete the application or the
information on the application is inaccurate or misstated.

Subdivision (e) would set forth a definition of “inability to pay.” A defendant may
be presumed to be unable to pay all financial obligations in a single remittance pursuant
to subdivision (c), but subdivision (¢) would include other factors to determine whether
any amount can be paid or whether a defendant has an ability to pay notwithstanding the
absence of a presumption.

While proposed Rule 456, discussed above, would provide for a defendant to
request an ability to pay hearing, Pa.R.Crim.P. 456(a)(2) and (3) (proposed), proposed
Rule 456.2 would permit the Commonwealth to request an ability to pay hearing via
motion. Pursuant to this proposed rule, the court must schedule a hearing upon good
cause shown of a substantial change in the defendant’s ability to pay. As explained in
the Comment, “The purpose of this rule is to permit the Commonwealth to seek an
increase in a defendant’s monthly payment towards previously imposed costs, fines, and
restitution when the Commonwealth has good cause to believe the defendant’s financial
circumstances have substantially changed.” Rule 456.2, cmt. (proposed).

As summary sentencing will be governed by Rules 456 and 456.1, subdivision
(h)(1) of Rule 462 (Trial De Novo) would be amended to reference proposed Rule 456.1.
The Comment to Rule 462 would also be amended to advise that Rules 456 and 456.1
“are applicable to summary appeal cases in the courts of common pleas.” Pa.R.Crim.P.
462, cmt. (proposed).

In addition to impacting the remedies available when a defendant defaults, a
court’s ability to reduce or waive costs and fines as a result of Act 163 also impacts the
procedures related to suspending a defendant’s driver’s license when the defendant has
defaulted. Rule 470 (Procedures Related to License Suspension After Failure to
Respond to Citation or Summons or Failure to Pay Fine and Costs), which provides the
procedures for notifying the Department of Transportation when a defendant has
defaulted or failed to respond to a summary citation or summons, would be amended to
incorporate the ability to pay procedures of proposed Rule 456 and to require an ability
to pay determination to be made prior to notification being forwarded to the Department
of Transportation.
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In particular, if the issuing authority concludes that a defendant is financially unable
to pay pursuant to proposed Rule 456, and the defendant did respond within the 15-day
notice sent pursuant to proposed subdivision (b) of Rule 470, no notice would be sent to
the Department of Transportation. Pa.R.Crim.P. 470(e) (proposed). If a notice had
already been sent, the issuing authority would be required to notify the Department of
Transportation and request the withdrawal of the license suspension. Pa.R.Crim.P.

470(g) (proposed).

Rule 470 would also be amended to require the notice of an impending license
suspension to be sent upon default rather than at the expiration of the 10-day notice of
Rule 456. Currently, when a defendant is in default, a 10-day notice that a bench warrant
will be issued if the defendant fails to pay as ordered or fails to appear before the issuing
authority is sent to the defendant. See Pa.R.Crim.P. 456(B). At the expiration of those
10 days, if the defendant has not responded, a bench warrant is issued, and the defendant
is sent a second notice pursuant to Rule 470 advising that the defendant’s license will be
suspended in 15 days if the defendant fails to respond. See Pa.R.Crim.P. 470(a). As a result of
this double notice, a defendant who has defaulted is effectively provided 25 days
after default before a license suspension could begin.

It was suggested to the Committee that Rule 470 should be revised to permit
issuance of the suspension notice at the same time as the 10-day notice issued upon
default pursuant to Rule 456. Sending the notices simultaneously would likely provide a
stronger incentive to pay or appear before the issuing authority as the defendant would
be made aware, at the time of default, of both the impending warrant and impending
license suspension. Currently, a defendant is only made aware of a potential license
suspension after the 10-day notice has already expired. Thus, a new subdivision (b) is
proposed that would require the notice of an impending license suspension to be sent
upon default rather than at the expiration of the 10-day notice of Rule 456.

Sentencing in Court Cases

In addition to proposing to amend rules governing sentencing in summary cases
and proposing the adoption of several new rules addressing ability to pay determinations
in summary cases, the Committee is similarly proposing to adopt several new rules and
to amend existing rules governing sentencing in court cases. Like the proposed
amendments and proposed new rules already discussed, the amendments and new rules
proposed below would incorporate the authority to reduce or waive costs and fines
granted to courts by 42 Pa.C.S. § 9730 as amended by Act 163. In concluding that §

9730 applies in court cases, the Committee was informed by the current practice of
permitting common pleas judges to substitute community service for the payment of costs
and fines pursuant to subdivision (b)(3)(ii) of § 9730. See 42 Pa.C.S. § 9730(b)(3)(ii)
(permitting community service in lieu of costs and fines and amended by Act 163 to permit
reduction or waiver of costs and fines). See also Commonwealth v. Diaz, 191 A.3d 850,
864 (Pa. Super. 2018) (recognizing the applicability of the procedures for failure to pay
found in § 9730 to a defendant convicted of possessing drug paraphernalia, an ungraded
misdemeanor).

Currently, to assist a judge in crafting an appropriate sentence, Rule 702 (Aids in
Imposing Sentence) permits a judge to order a pre-sentence investigation report and to
order a psychiatric or psychological examination of a defendant. To aid the judge in
determining an appropriate fine at sentencing, Rule 702 would be amended to require a
judge to order a defendant to complete a statement of financial ability pursuant to Rule
702.1 (proposed). See 42 Pa.C.S. § 9726(d). The Comment to the rule would also be
amended to provide appropriate statutory citations related to the imposition of fines.
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Proposed Rule 702.1 (Ability to Pay Determination) would contain the statement
of financial ability form referenced in Rule 702. This rule is the court case analog of
proposed Rule 456.1 and is identical to that rule with minor revisions necessitated by its
applicability to court cases rather summary cases.

To confirm and, if needed, supplement the information provided on a defendant’s
statement of financial ability, see Pa.R.Crim.P. 702.1 (proposed), a judge would be
required to colloquy a defendant on the record at sentencing regarding the defendant’s
ability to pay fines, costs, and restitution pursuant to proposed subdivision (c)(2) of Rule
704 (Procedure at Time of Sentencing). The Committee is also proposing a new
subdivision (c)(3) that would permit a judge to proceed with sentencing even if the
defendant failed to provide a statement of financial ability pursuant to Rule 702(c)
(proposed). The Committee concluded that sentencing should not necessarily be delayed
because a defendant failed to complete the statement as ordered. For instance, a judge
may conclude that the defendant’s failure to complete the statement is not excusable and
therefore the defendant has waived the benefit of the statement, e.g., a lower fine, and
sentencing should proceed as scheduled.

With respect to the imposition of a fine at sentencing, the Committee is proposing
new Rule 705.2 (Fines — Sentencing). This rule is intended to serve as a counterpart to
Rule 705.1 (Restitution) and would include the requirements set forth in 42 Pa.C.S. §

9726 (Fine). Additionally, Rule 705.2 would prohibit a judge from imposing a fine unless
the judge determines — after reviewing the defendant’s statement of financial ability and
colloquying the defendant on the record — that the defendant has the ability to pay and
that a fine will not interfere with the defendant’s ability to make restitution. See
Pa.R.Crim.P. 702(c) (proposed) and 704(c)(2) (proposed); 42 Pa.C.S. § 9726(c). To

more clearly indicate that these two rules govern the imposition of a fine and restitution
at sentencing, the title of Rule 705.1 would be amended to “Restitution — Sentencing.”

Once a sentence has been imposed, any default in payments is governed by Rule
706 (Fines or Costs). To better reflect the rule’s substance and prevent confusion over
when the rule is applicable, the Committee is proposing retitling the rule “Default of
Payment of Costs, Fines, and Restitution.” See Commonwealth v. Lopez, 280 A.3d 887,
898 (Pa. 2022) (“[I]t is apparent Rule 706(C), like the rest of the rule, pertains to post-
sentencing proceedings.”) (emphasis added). The rule would also be substantially
revised to mirror Rule 456, further emphasizing that this rule is the court case analog of
that rule. The proposed revisions to the text of Rule 706, like the proposed retitling of the
rule, would also help eliminate ambiguity regarding when its provisions apply.

The Comment to the rule would be amended to advise that a hearing or rehearing
regarding a defendant’s nonpayment must be held prior to a judge imposing imprisonment
for a defendant’s default. Additionally, the Comment would warn that a defendant may
not be imprisoned for failure to pay if the defendant was not afforded counsel at the default
hearing.

Like proposed Rule 456.2 in the summary case context, proposed Rule 706.1
would permit the Commonwealth to request an ability to pay hearing via motion in a court
case. Pursuant to this rule, the court must schedule a hearing upon good cause shown of a
substantial change in the defendant’s ability to pay. As explained in the Comment,

“The purpose of this rule is to permit the Commonwealth to seek an increase in a
defendant’s monthly payment towards previously imposed costs, fines, and restitution
when the Commonwealth has good cause to believe the defendant’s financial
circumstances have substantially changed.” Proposed Rule 706.1, cmt.
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The Comment to Rule 1002 would be amended to explain that “Rule 456 regarding
procedures for default and Rule 456.1 regarding determination of a defendant’s means
to pay are applicable to cases in the Philadelphia Municipal Court.”

The Comment to Rule 1030 would be amended to explain that Rules 456 and
456.1 are applicable to cases in the Philadelphia Municipal Court Traffic Division.
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The Committee invites all interested persons to submit comments, suggestions, or

objections



