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COMMONWEALTH VS. LUA
1. A motion for new trial on the grounds that the verdict is contrary to the weight

of the evidence, concedes that there is sufficient evidence to sustain the verdict.
Thus, the trial court is under no obligation to view the evidence in the light most
favorable to the verdict winner.

2. For a BAC test to be valid, the blood test must be conducted on whole blood
and any test concluded on plasma or serum requires a conversion to establish the cor-
relative whole blood result.

3. While a court may take judicial notice of the fact that a testing facility is
approved by the relevant state agencies, that is merely a rebuttable presumption and
an opposing party may not be denied the opportunity to present evidence to show
some error by the testing agency and rebut the inference created by judicial notice.

4. Where a test is performed on blood serum rather than whole blood, the fact
finder must be informed of this and must be provided with evidence of the alcohol by
weight in the defendant’s blood in order to properly sustain a conviction based upon
a violation of § 3731.

5. The court held that BAC analysis conducted solely on the supernatant consti-
tutes testing only a portion of whole blood.  The court held this to be a successful
rebuttal of presumption of validity established when the court took judicial notice of
the laboratory’s certification.

In the Court of Common Pleas of Adams County, Pennsylvania,
Criminal, No. CR-934-2008, COMMONWEALTH OF PENNSYL-
VANIA VS. ALPHONSO G. LUA.

Andrew Stage, Esq., for Commonwealth
Tim M. Barrouk, Esq., for Defendant
Spicer, S.J., July 24, 2009

OPINION ON DEFENDANT’S POST SENTENCE MOTIONS

Before the Court for disposition are Defendant’s Post Sentence
Motions filed May 18, 2009.  Defendant has filed two Motions for
Arrest of Judgment pursuant to Pa. R. Crim. P. 720(B)(1)(a)(iii) and
two Motions for a New Trial pursuant to Pa. R. Crim. P.
720(B)(1)(a)(iv).  Defendant’s two Motions for a New Trial are
granted.

BACKGROUND
Credible evidence elicited at trial indicates that on July 27, 2008,

at approximately 7:55 p.m., Officer Eric Beyer of the Reading
Township Police Department was on routine patrol in full uniform
and in a marked police cruiser when he received a report from Adams
County control that a Hispanic man was possibly operating a white
Chevrolet van while intoxicated on the Carlisle Pike.  [N.T. 8-9].
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Upon receipt of the report, Officer Beyer proceeded to the intersec-
tion of the Carlisle Pike and East Berlin Road and began traveling
northbound on the Carlisle Pike.  at 9.  Almost immediately
Officer Beyer observed a white Chevrolet van traveling southbound
in his direction.  As the van was entering the parking lot of a
Rutters convenience store, Officer Beyer turned around to follow it.

Officer Beyer observed the operator of the vehicle, whom he
identified as Defendant, sway back and forth as he was pumping gas.

at 9-10.  When the van left the gas station, Officer Beyer contin-
ued to follow it at a distance of approximately 3-4 car lengths with
one vehicle in-between.  at 10-11.  Officer Beyer observed the
vehicle cross the fog line 7 times.  at 11.  After observing
Defendant’s vehicle cross the fog line the seventh time Officer Beyer
executed a traffic stop.  at 12.  While speaking with Defendant,
Officer Beyer detected an odor of alcohol coming from his breath
and person which was a stronger odor than the smell of gas cans
coming from the back of the van.  at 12-13.  Officer Beyer also
testified that the Defendant had slurred speech and red, glassy eyes.

at 13.  Defendant admitted to the officer that he had consumed a
couple of drinks.  Officer Beyer administered the Horizontal
Gauge Nystagmus field sobriety test and Defendant was unable to
properly follow the directions.  at 13-14.  Officer Beyer per-
formed no other standardized field sobriety tests because of the loca-
tion and condition of the roadway they were stopped at.  Officer
Beyer also administered a preliminary breath test and Defendant
again had difficulty following instructions.  at 14-15.  At that
point Officer Beyer placed Defendant under arrest for suspicion of
being under the influence of alcohol to such a degree as to render him
incapable of safe driving.  at 16.  Defendant was transferred to
Hanover Hospital where he consented to a blood test.  at 17.
Defendant’s blood was tested at approximately 8:47 p.m. and he had
a BAC of .146 percent.  at 70.

A bench trial was held on February 26, 2009.  Defendant was
found guilty of violating 75 Pa.C.S.A.§ 3802(a), DUI-General
Impairment1, and § 3802(b), high rate of alcohol.2

1 Count 1
2 Count 2
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DISCUSSION
Defendant alleges that the evidence presented at trial was insuffi-

cient to sustain his convictions for DUI-General Impairment and
DUI-high rate of alcohol and, accordingly, he is entitled to an arrest
of judgment pursuant to Pa. R. Crim P. 720(B)(1)(a)(iii).  Regarding
the General Impairment conviction, Defendant alleges that he was
not afforded the opportunity to perform other standardized field
sobriety tests, that he did not swerve into oncoming traffic and that
he did not strike anything.  Further, Defendant argues that the odor
of alcohol does not equate to intoxication, that Officer Beyer testified
that Defendant’s eyes were not blood shot when he saw him at the
Rutters gas station [N.T. 30], that the gasoline fumes in the vehicle
could have caused the blood shot eyes, and Officer Beyer had no
baseline speech pattern to compare Defendant’s slurred speech to.

at 30-31.  Regarding the High Rate of Alcohol conviction,
Defendant alleges that the chemical test conducted at Hanover
Hospital was done on supernatant, a type of blood serum, rather than
on whole blood, which rendered the test invalid.  

To sustain a conviction for General Impairment, the
Commonwealth must show, beyond a reasonable doubt, that: 1)
Defendant was driving, operating, or physically controlling the
movement of a vehicle; 2) Defendant imbibed alcohol; and 3)
Defendant’s consumption of alcohol was sufficient to render him
incapable of safely driving, operating, or physically controlling a
vehicle.  75 Pa.C.S.A. § 3802(a).    To establish the incapable of safe
driving element, the Commonwealth must show that alcohol sub-
stantially impaired the normal mental and physical faculties required
to safely operate a vehicle.  , 822 A.2d 773, 781 (Pa.
Super. 2003) (citations omitted). To sustain a High Rate of Alcohol
conviction, the Commonwealth was show, beyond a reasonable
doubt, that: 1) Defendant was driving, operating, or physically con-
trolling the movement of a vehicle; 2) Defendant imbibed alcohol,
and 3) Defendant’s blood alcohol concentration within two hours of
driving was at least .10 percent but less than .16 percent.  75
Pa.C.S.A. § 3802(b).
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When addressing a sufficiency of the evidence claim the review-
ing court must:

…view all the evidence admitted at trial in the light most
favorable to the Commonwealth, as verdict winner, to
determine whether there is sufficient evidence to enable
the fact finder to find every element of the crime estab-
lished beyond a reasonable doubt… “This standard is
equally applicable to cases where the evidence is circum-
stantial rather than direct so long as the combination of
the evidence links the accused to the crime beyond a rea-
sonable doubt”…And while a conviction must be based
on more than mere suspicion or conjecture, the
Commonwealth need not establish guilt to a mathemati-
cal certainty…This Court is not free to substitute its judg-
ment for that of the fact finder; if the record contains sup-
port for the convictions they may not be disturbed…
Lastly, the fact finder is free to believe some, all, or none
of the evidence.

, 894 A.2d 800, 803-04 (Pa. Super. 2006) (citations
omitted).

When reviewing the evidence in a light most favorable to the
Commonwealth, as verdict winner, Defendant’s sufficiency of evi-
dence challenge must be rejected and his motions for arrest of judg-
ment denied.  Regarding the General Impairment conviction, there
was clearly sufficient evidence to convict Defendant.  The officer tes-
tified that Defendant was swaying when he was pumping gas at
Rutters, he crossed the fog line 7 times, he had a strong odor of alco-
hol, he had trouble following instructions, and his eyes were glassy
and bloodshot.  Taking all this evidence in a light most favorable to
the Commonwealth, the Court was justified in finding that
Defendant’s incapability of safely operating a vehicle was estab-
lished beyond a reasonable doubt.

Defendant’s sufficiency claim regarding the High Rate of Alcohol
conviction is also denied.  For a DUI conviction based upon the alco-
hol concentration of a Defendant’s blood to be valid, the blood test
must be conducted on whole blood and the results of tests performed
on plasma or serum requires a conversion to establish the correlative
whole blood result.  , 605 A.2d 805, 809 (Pa. Super.
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1992).  Testimony was elicited at trial from Michelle Lee, the admin-
istrative director of the laboratory that conducts blood and specimen
testing at Hanover Hospital.  [N.T. 59].  Ms. Lee testified on direct
examination that Hanover Hospital conducts “testing only on whole
blood for legal alcohol purposes.”  [N.T. 69].  

It is true, however, that cross-examination raised some apparent
contradictions.  She described placing an anticoagulant in the speci-
men and testified that the test was conducted only on supernatant,
describing the supernatant as a type of blood serum.  [N.T. 77-79].
Frankly, I concluded at the time that she was being asked technical
questions that were beyond her level of expertise. A finely qualified
secretary, for example, might have only limited understanding about
how his or her computer actually functions.

Despite this contradiction, Ms. Lee clearly stated that the blood
testing was performed on whole blood and it was the province of the
fact finder to judge her credibility.  Looking at the evidence in the
light most favorable to the Commonwealth, the blood test at Hanover
Hospital was conducted on whole blood and therefore the results of
the test was valid and Defendant’s BAC at the time of testing, less
than two hours after he had been operating a motor vehicle, was .146.

Accordingly, evidence was sufficient to convict Defendant of both
DUI-General Impairment and DUI-High Rate of Alcohol.

I now turn to Defendant’s third and fourth Motions seeking a new
trial pursuant to Pa. R. Crim. P. 720(B)(1)(a)(iv).  These claims are
largely based on Defendant’s assertion that the BAC test conducted
at Hanover Hospital was invalid.  “A motion for new trial on the
grounds that the verdict is contrary to the weight of the evidence,
concedes that there is sufficient evidence to sustain the verdict. Thus,
the trial court is under no obligation to view the evidence in the light
most favorable to the verdict winner.”  , 911 A.2d 558,
565 (Pa. Super. 2006).  

As discussed above, for a BAC test to be valid, the blood test must
be conducted on whole blood and any test conducted on plasma or
serum requires a conversion to establish the correlative whole blood
result.  Ms Lee did testify on direct examination that the test of
Defendant’s blood was conducted on whole blood.  [N.T. 69].  On
cross examination Ms. Lee testified about the various steps taken in the
laboratory to produce the actual fluid that is tested for blood alcohol
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purposes.  After a series of steps which involve the collection of blood
from the person being tested, the addition of anti-coagulant to prevent
clotting, and centrifuge, the laboratory technician is left with a test tube
containing red blood cells on the bottom and supernatant on top.  [N.T.
73-77].  Four times upon questioning from defense counsel Ms. Lee
testified that the actual testing is done only on the supernatant.  [N.T.
77-79].  At trial, defense counsel stated to the Court that he was
attempting to show that the test was not done on whole blood.  [N.T.
83].  I did not entertain that notion because the laboratory had been
approved by the relevant state agencies and Defendant had no case law
available to support his claims.  [N.T. 83; 85].

Superior Court has addressed the validity of a blood alcohol test
conducted only on supernatant.  Initially, I note that while a court
may take judicial notice of the fact that a testing facility is approved
by the relevant state agencies, that is merely a rebuttable presumption
and an opposing party may not be denied the opportunity to present
evidence to show some error by the testing agency and rebut the
inference created by judicial notice.  , 682 A.2d
356, 359 (Pa. Super. 1996).  “Thus, judicial notice of the laboratory’s
certification created a rebuttable presumption of validity which
appellee had every right to attack at trial.”  Defendant had this
right at trial and exercised it.

Moving on to the merits of Defendant’s motion, “[w]here a test is
performed on blood serum rather than whole blood, the fact finder
must be informed of this and must be provided with evidence of the
alcohol by weight in the defendant’s blood in order to properly sus-
tain a conviction based upon a violation of § 3731.”3 at 361.  In

the blood test relied on by the Commonwealth tested only
the supernatant of the defendant’s blood rather than his whole blood.

at 357.  Furthermore, the Commonwealth failed to provide a for-
mula for converting the alcohol content of the supernatant into the
alcohol content of the defendant’s whole blood.  The court held
that BAC analysis conducted solely on the supernatant constitutes
testing only a portion of whole blood.  at 362.  The court held this
to be a successful rebuttal of presumption of validity established when
the court took judicial notice of the laboratory’s certification.  

3 Section 3731 is an older form of the present DUI statute.  The distinctions
between that statute and the present statute are irrelevant to the matters at hand.
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The same fact scenario is present in this case.  Although Ms. Lee
did not testify as to the specifics of the particular blood test in ques-
tion, she did testify that the laboratory’s procedure is to test only the
supernatant.  No Commonwealth witness provided any sort of
method the fact finder could follow in converting the test results of
the supernatant into blood alcohol content of whole blood.4

Therefore, it appears that Defendant has successfully rebutted the
presumption of validity that exists because of the laboratory’s prop-
er certifications.

Accordingly, although evidence was sufficient to convict
Defendant under Section 3802(b), in retrospect cross examination
raised some important questions about what was tested that should
be resolved. Ramifications go beyond the particular circumstances of
this case. This court has heretofore routinely accepted test results
from Hanover Hospital in DUI prosecutions. We strongly believe that
the interests of justice require a new trial on Count 2.

Since I cannot say that the BAC did not influence the adjudication
as to Count 2, I feel it appropriate to grant Defendant’s Motion for a
New Trial on Count 1 as well.

4 Lee did testify about a “dilution factor” at the conclusion of her testimony; how-
ever, that testimony was not entirely clear.  According to Lee, it seems that the result
of the supernatant test is multiplied by three to compensate for dilution that occurred
when TCA was added to the whole blood.  [N.T. 86].  That is converted into grams
per dekaleter by dividing by 1,000.  However, she further stated that conversion
was not necessary and responded “Correct” when asked if this formula was “solely
for the purpose of taking out the dilution factor not to convert it to any type of-” (Lee
did not allow Counsel to complete his question and he did not follow up).  This
testimony is not sufficient enough for the Court to assume that this is a conversion
factor that translates the supernatant testing results into a whole blood result.
Contrast this testimony to that of an expert in , 787 A.2d 1045 (Pa.
Super. 2001).  In that case the interim lab manager testified that the conversion fac-
tor used had been used in earlier studies and the use of this conversion factor is stan-
dard policy and procedure at the hospital.  at 1046-47.  Furthermore, the doctor’s
analysis came up with a blood alcohol level range and both the minimum and maxi-
mum were above the legal limit.  The Commonwealth also called a toxicology
expert to the witness stand who testified that the conversion factor used was widely
accepted in the field of toxicology.  at 1047.  The testimony offered sub judice
does not provide the fact finder “clear evidence converting” the supernatant result
into a whole blood result was required and accepted by the Court in .  at
1049.
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ORDER

AND NOW, this 24th day of July, 2009, for the reasons set forth
in the attached Opinion, Defendant’s Post-Sentence Motions filed
May 18, 2009, are granted in part, denied in part.  Motions 1 and 2
seeking an arrest of judgment pursuant to Pa. R. Crim. P.
720(B)(1)(a)(iii) are denied.  Motions 3 and 4 seeking a new trial
pursuant to Pa. R. Crim. P. 720(B)(1)(a)(iv) are granted.
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