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 The Ethics Hotline provides free     
advisory opinions to PBA members based 
upon review of a member’s prospective 
conduct by members of the PBA Commit-
tee on Legal Ethics and Professional Re-
sponsibility. The committee responds to 
requests regarding, the impact of the provi-
sions of the Rules of Professional Conduct 
or the Code of Judicial Conduct upon the 
inquiring member’s proposed activity.    
All inquiries are confidential.  
 

Call (800) 932-0311, ext. 2214. 
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Our assistance is confidential,  
non-judgmental, safe, and effective 

 

To talk to a lawyer today, call: 
1-888-999-1941 
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SARA O’BRIEN, late of South Union 
Township, Fayette County, PA  (3)  
 Administrator: Roland J. O’Brien 

 138 Earl Lane 

 Hatboro, PA  19040 

 c/o 206 Derrick Avenue 

 Uniontown, PA  15401 

 Attorney: Gary N. Altman  
_______________________________________ 

 

JOSEPH RUFF, late of Connellsville, Fayette 
County, PA  (3)  
 Personal Representative: Connie M. Ruff 
 670 Rich Hill Road 

 Connellsville, PA  15425 

 c/o Snyder and Snyder, PLLC 

 17 North Diamond Street 
 Mt. Pleasant, PA  15666 

 Attorney: Marvin Snyder  
_______________________________________ 

 

SAMUEL D. SNYDER, late of North Union 
Township, Fayette County, PA  (3)  
 Administratrix: Shauna R. Smith 

 144 East Askren Street 
 Uniontown, PA  15401 

_______________________________________ 

 

THOMAS R. STEWART, III, late of Franklin 
Township, Fayette County, PA  (3)  
 Executor: Gary N. Altman 

 c/o 206 Derrick Avenue  

 Uniontown, PA  15401 

 Attorney: Gary N. Altman  
_______________________________________ 

 
JOHN ZENTKOVICH, JR., late of Georges 
Township, Fayette County, PA  (3)  
 Executrix: Deborah David 

 c/o 51 East South Street 
 Uniontown, PA  15401 

 Attorney: Webster & Webster  
_______________________________________ 

DEBORAH LYNN BRANT, a/k/a 
DEBORAH BRANT, late of Uniontown, 
Fayette County, PA  (2)  
 Executor: Michael Curley 

 c/o 11 Pittsburgh Street 
 Uniontown, PA  15401 

 Attorney: Thomas W. Shaffer  
_______________________________________ 

 

 

 

BARBARA J. AMBROSINI, a/k/a 
BARBARA JANE AMBROSINI, late of 
Dunbar Township, Fayette County, PA   (3)  
 Personal Representative:  
 Bridgette D. Bishop 

 c/o Watson Mundorff, LLP 

 720 Vanderbilt Road 

 Connellsville, PA  15425 

 Attorney: Timothy J. Witt  
_______________________________________ 

 

VERA ANN BILONICK, late of Uniontown, 
Fayette County, PA  (3)  
 Executrix: Lisa Ann Marcello 

 c/o Golvash & Epstein, LLC 

 9 Dewalt Avenue 

 Pittsburgh, PA  15227 

 Attorney: Jeffrey Golvash  
_______________________________________ 

 

ROBERT KRAYNAK, late of Fayette County, 
PA (3)  
 Administratrix: Cheryl Kraynak   
 121 Morgantown Street 
 Martin, PA  15460 

 c/o Fieschko & Associates, Inc. 
 Suite 2230, 436 7th. Avenue 

 Pittsburgh, PA  15219 

 Attorney: Joseph Fieschko  
_______________________________________ 

 

MARY ANN MARKUSIC, late of North Union 
Township, Fayette County, PA  (3)  
 Administratrix: Kimberly A. Brown 

 c/o 51 East South Street 
 Uniontown, PA  15401 

 Attorney: Anthony S. Dedola, Jr.  
_______________________________________ 

 

 

 

ESTATE  NOTICES 

Notice is hereby given that letters 
testamentary or of administration have been 
granted to the following estates. All persons 
indebted to said estates are required to make 
payment, and those having claims or demands 
to present the same without delay to the 
administrators or executors named.  

 

Third Publication 

 

Second Publication 
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FRANCIS J. DURANKO, a/k/a FRANK J. 
DURANKO, late of Uniontown, Fayette 
County, PA  (2)  
 Administratrix: Cynthia Duranko 

 c/o Proden & O’Brien 

 99 East Main Street 
 Uniontown, PA  15401 

 Attorney: Wendy L. O’Brien  
_______________________________________ 

 

JAMES V. FILIAGGI, a/k/a JAMES V. 
FILIAGGI, JR., late of South Union Township, 
Fayette County, PA  (2)  
 Personal Representative:  
 Deborah A. Krzysiak 

 c/o Watson Mundorff, LLP 

 720 Vanderbilt Road 

 Connellsville, PA  15425 

 Attorney: Timothy J. Witt  
_______________________________________ 

 

H. WAYNE INMAN, a/k/a HOWARD W. 
INMAN, late of Jefferson Township, Fayette 
County, PA  (2)  
 Executor: Randolph M. Inman 

 121 Francis Road 

 Perryopolis, PA  15473 

 c/o Bassi, Vreeland & Associates, P.C. 
 P.O. Box 144 

 111 Fallowfield Avenue 

 Charleroi, PA  15022 

 Attorney: Bradey M. Bassi  
_______________________________________ 

 

JOANN LABASH, late of Redstone Township, 
Fayette County, PA  (2)  
 Administrator: Joseph M. Labash 

 c/o Higinbotham Law Offices 

 45 East Main Street, Suite 500 

 Uniontown, PA  15041 

 Attorney: James Higinbotham  
_______________________________________ 

 

DONALD LEE LILLEY, late of Masontown, 
Fayette County, PA  (2)  
 Executrix: Phyllis J. Newcomer 
 174 Bennington Road 

 Hopwood, PA  15445 

_______________________________________ 

 

WILBUR CARLUR TEETS, a/k/a WILBUR 
C. TEETS, late of North Union Township, 
Fayette County, PA  (2)  
 Executor: Steven C. Matzus 

 c/o 51 East South Street 
 Uniontown, PA  15401 

 Attorney: Webster & Webster  
_______________________________________ 

PHILIP C. WHEELER, late of Uniontown, 
Fayette County, PA  (2)  
 Administratrix: Rena Ann Curry 

 c/o Radcliffe Law, L.L.C. 
 648 Morgantown Road, Suite B 

 Uniontown, PA  15401 

 Attorney: William Radcliffe  
_______________________________________ 

VIRGINIA HOUSTON, a/k/a VIRGINIA 
JOSEPHINE HOUSTON, late of Uniontown, 
Fayette County, PA  (1)  
 Executor: Richard Allen Settles 

 c/o Kopas Law Office 

 556 Morgantown Road 

 Uniontown, PA  15401 

 Attorney: John Kopas  
_______________________________________ 

 

SARAH H. MCCRACKEN, a/k/a SARAH 
HELEN MCCRACKEN, late of South Union 
Township, Fayette County, PA  (1)  
 Co-Executors: Thomas L. Hill and  
 Martha J. Hill 
 c/o Proden & O’Brien 

 99 East Main Street 
 Uniontown, PA  15401 

 Attorney: Jeffrey S. Proden  
_______________________________________ 

 

JOHN R. PANELLA, a/k/a JOHN 
RICHARD PANELLA, late of South 
Uniontown, Fayette County, PA  (1)  
 Personal Representative: Jeanne M. Unice 

 c/o George and George 

 92 East Main Street 
 Uniontown, PA 15401 

 Attorney: Joseph M. George  
_______________________________________ 

 
SARA J. PETRO, a/k/a SARA PETRO, late 
of Uniontown, Fayette County, PA  (1)  
 Executrices: Patricia Gulino and  
 Paula O’Connell 
 c/o John & John 

 96 East Main Street 
 Uniontown, PA  15401 

 Attorney: Anne N. John  
_______________________________________ 

 

 

 

 

 

 

 

First Publication 
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IRVEN RODERICK, a/k/a IRVEN LEE 
RODERICK, a/k/a IRVEN L. RODERICK, 
late of Georges Township, Fayette County, PA  
(1)  
 Administratrix: Alma L. Maceiko, f/k/a  
 Alma L. Roderick 

 c/o Kopas Law Office 

 556 Morgantown Road 

 Uniontown, PA  15401 

 Attorney: John Kopas  
_______________________________________ 

 

WILLIAM ROSNER, a/k/a WILLIAM G. 
ROSNER, late of South Union Township, 
Fayette County, PA  (1)  
 Executrix: Deloris A. Cole 

 c/o Higinbotham Law Offices 

 45 East Main Street, Suite 500 

 Uniontown, PA 15401 

 Attorney: James Higinbotham  
_______________________________________ 

 

JAMES C. SEBECK, late of Redstone 
Township, Fayette County, PA  (1)  
 Personal Representative: Joseph L. Sebeck 

 c/o Davis and Davis 

 107 East Main Street 
 Uniontown, PA  15401 

 Attorney: Jeremy J. Davis  
_______________________________________ 
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IN THE COURT OF COMMON PLEAS OF FAYETTE COUNTY, PENNSYLVANIA 

CIVIL DIVISION 

 

FAYETTE RESOURCES, INCORPORATED, : 
 Plaintiff,         : 
 v.          : 
FAYETTE COUNTY ZONING     : 
HEARING BOARD,       : 
 Defendant,        : 
 v.          : 
SMITHFIELD BOROUGH,     : No. 1543 of 2016, G.D. 
 Intervenor        :  Honorable Steve P. Leskinen 

 
OPINION & ORDER 

Leskinen, J.                December 31, 2020 

 

 This matter comes before the Court on the appeal of Fayette Resources, Incorpo-
rated (hereinafter FRI) from the decision of the Fayette County Zoning Hearing Board 
(ZHB or Board). The current decision of the ZHB denied FRI's special exception re-
quest by way of Resolution 16-15, dated July 13, 2016. The appeal was filed by FRI on 
August 8, 2016. Smithfield Borough, where the proposed "Group Residence" is located 
intervened as a party on November 14, 2016. Oral argument before the Court without 
the presentation of any new evidence was held on October 9, 2018. 
 

 On this appeal, FRI challenges the denial of the special exception, and asserts both 
that the use they propose (and have been actually using for five years) is a Permitted 
use, and that no "Special Exception" is required and that they met all the requirements 
for grant of a Special Exception. In addition, FRI asserts that FRI met all the standards 
required by that Ordinance and that the ZHB did not find that FRI "failed to meet the 
standards for the Special Exception approval Fayette County Ordinance (sic)." FRI also 
asserted that the objectors to the special exception "did not meet any burden of proof 
and/or establish a detrimental effect on the public health, safety and welfare different 
than any other residence in the community." Finally, FRI asserts that the Fayette County 
Zoning Ordinance, to the extent it applies to bar the use FRI is seeking, "is unconstitu-
tional and violates the Federal Fair Housing Act in that it discriminates on the basis of 
disability. …" 

 

BACKGROUND 

 

 FRI originally filed their petition for Special Exception with the ZHB on March 15, 
2016 after being denied a permit as a "permitted use" in a prior proceeding. That deci-
sion was not appealed, and this Court is not empowered to revisit that issue at this time. 
This argument was not developed with any statutory or case law citations, and with no 
specific reference to the Ordinance, so this Court considers the argument to be aban-
doned. 
 

JUDICIAL OPINION 
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 The Petition sets forth that the property (32-7-0012) is zoned R-2, and the Petition-
er wishes to the use this property as: 'To Provide a service for Group Home." Unfortu-
nately, while "Group Home" is a use that is defined in the Ordinance, it is not specifical-
ly listed as a permitted or special exception use in any zone. This is clearly just poor 
draftsmanship, however, as "Group Residence" is also a defined term, and the only ap-
preciable difference between the two terms is that a "Group Home" has 8 or fewer resi-
dents, while a "Group Residence" has 13 or fewer residents. 
  
 A "Group Residence" is defined as: "A residence, where room and board are pro-
vided to a maximum of thirteen (13) permanent residents of any age who are mentally 
challenged or physically handicapped and who are in need of supervision and special-
ized services, including necessary staff who may or may not reside in the dwelling and 
who provide health, social and/or rehabilitative services to the resident; such services 
being provided by a governmental agency, its licensed or certified agents or any other 
responsible nonprofit organization meeting the minimum requirements of the sponsor-
ing agency." Fayette County Zoning Ordinance, Resolution #06-9-28-7, effective No-
vember 1, 2006 (hereinafter "Ordinance"), Section 1000-108. 
 

 In turn, a "Group Residence" is a "Special Exception" use only in R-2 (High Densi-
ty Residential District) and AH (Airport Hazard Overlay) zones. It is not a "Permitted" 
use in any zone. Ordinance§ 1000-203, Table 1. 
 

 Article VIII, Section 1000-805 of the ordinance imposes four specific conditions on 
the grant of a Special Exception for a Group Residence. In addition to the specific con-
ditions noted, subsection E provides: 
 

 The Zoning Hearing Board may attach additional conditions pursuant to this sec-
tion, in order to protect the public's health, safety and welfare. These conditions may 
include but are not limited to increased setbacks. 
 

 The ZHB conducted hearings regarding FRI's Petition on April 20, 2016, June 15, 
2016, and June 22, 2016. Subsequently, the ZHB issued Resolution 16-15, dated July 
13, 2016, which denied FRI's request. 
 

STANDARD OF REVIEW 

 

 A court reviewing the decision of a Zoning Hearing Board is bound by a narrow 
standard of review. It is well settled law in Pennsylvania that when a trial court takes no 
additional evidence the standard of review is limited to determining whether the board 
"committed an abuse of discretion or an error of law." Lombardozzi v. Millcreek Town-
ship Zoning Hearing Board, 829 A.2d 779, 781 (Pa. Cmwlth. 2003). An abuse of discre-
tion can be established if the ZHB's factual findings are not supported by substantial 
evidence. Valley View Civic Association v. Zoning Board of Adjustment, 462 A.2d 
637, 639 (Pa. 1983). Substantial evidence is "such relevant evidence as a reasonable 
mind might accept as adequate to support a conclusion." Id. 
 

Requirements for Denial of Special Exception 

 

 The Courts have routinely recognized that: "[a] special exception is in fact not an 
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exception to the zoning ordinance, rather it is a use expressly permitted by the ordinance 
provided specifically enumerated standards are met." Citing Appeal of Dippolito, 833 
A.2d 336, 342 (Pa. Cmwlth. 2003); In re: Appeal of Brickstone Realty Corporation, 789 
A.2d 333, 340 (Pa. Cmwlth. 2001). A use that qualifies for a special exception is al-
ready presumed to satisfy local concerns for the general health, safety, morals and gen-
eral welfare of the community. In re: Appeal of Brickstone Realty Corp., at 340. Once 
the applicant for a special exception shows compliance with the specific requirements of 
the zoning ordinance, a presumption arises that the proposed use is consistent with the 
health, safety, and general welfare of the community. Id. The burden then shifts to the 
objectors to the application to prove that the proposed use will have a detrimental effect 
on the health, safety, and general welfare of the community. Id. The objectors cannot 
meet their burden by merely speculating as to possible harm, but instead must show a 
high degree of probability that it will substantially affect the health and safety of the 
community. Manor Healthcare Corp. v. Lower Moreland Township Zoning Hearing 
Board, 590 A.2d 65, 71 (Pa. Cmwlth. 1991). 
 

RESOLUTION 

 

 The ZHB resolution denied the Special Exception for three basic reasons: 
 

1. Inadequate parking: Petitioner claimed there were four off-street parking spaces and 
three "on-street" parking spaces available. The Board found that service providers 
"continually park along the street, blocking the intersection." Further the parking related 
congestion "routinely" prevents garbage trucks, plow trucks, and school buses from 
safely using the roadway. While specific instances were not cited in the Resolution, 
there was competent testimony that the inadequate off-street parking meant that fire-
trucks and other emergency vehicles could not clear the intersection. In addition, the 
Smithfield Borough parking ordinance was made part of the record, and the Resolution 
indicated that employees, guests and service providers associated with the Group Resi-
dence "continue to violate the parking ordinance. §1000-805A of the Ordinance requires 
adequate off-street parking. (Additional parking regulations are contained in §1000-303, 
specifically requiring that each off-street parking spot be 9' by 19', and clearly contem-
plating that no off-street parking involve one vehicular parking spot blocking access to 
another vehicular parking spot.) Finally, §1000-800 B. 1. requires that a "land develop-
ment plan" be submitted whenever an application for special exception is submitted, and 
no land development plan is part of this record. A land development plan would have 
shown the exact location of off-street parking, and would not have shown "on-street" 
parking as part of the required parking spots where such would violate local parking 
ordinances, interfere with required "sight triangles" at intersections, and/or prevent ac-
cess by garbage trucks, school buses, snow plows, fire or other emergency vehicles. 
 

2. No adequate disposal of garbage: The Board found that-since garbage trucks could 
not travel the street due to the parking issues recited above- garbage was not picked up 
and "often" garbage was left "outside for weeks at a time." §1000-8050. of the Ordi-
nance provides specific requirements for dumpster use if one is located on the lot, indi-
cating that adequate arrangements for garbage removal are contemplated for a Group 
Residence. 
 

3. Routine public disturbances: The Resolution also recites numerous police calls and 
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disturbances, that neighbors are scared to be alone in their homes, and that "occupants, 
employees, residential guests and service providers... routinely disturb the neighbors 
with excessive noise, profanity and threatening gestures towards the neighbors." §1000-

805 B. and C. of the Ordinance require the Petitioner "to file a detailed statement of 
intent" which will "detail the proposed number and nature of the anticipated occupants." 
If required licensure does not exist, "the applicant shall demonstrate to the Zoning Hear-
ing Board that the proposal satisfies a demonstrative need and shall be conducted in a 
responsible manner without detriment to surrounding properties." (emphasis supplied.) 
 

 As a result of the above findings, the Board determined that FRI had not met its 
burden of proof of showing compliance with the requirements for the Special Excep-
tion. 
 

TESTIMONY AND EXHIBITS 

 

 The first witness for the Petitioner was Tony Rose, who is the director of mainte-
nance for all of FRI's local facilities. Conveniently, Mr. Rose was the previous owner of 
the subject premises. He testified that there four "off-street" parking spots and three "on-

street" parking spots. However, the photographs show that parking only two vehicles 
could be parked "off street," because parking two more would block the first two vehi-
cles in. In addition, the three "on-street" parking spots are well within the Borough's 
street right-of-way, and Rose acknowledged that "in the wintertime it's kind of tough for 
the snowplow truck to get around. …" 

 

 Rose acknowledged that there had been a problem with garbage, saying: "No, we-in 
the past we've had issue with our staff, and we've been on them just recently for this 
week that-it's normal but it's now getting to a proper weekly basis which has been ad-
dressed internally." 

 

 Rose also authenticated a blanket "Certificate of Compliance" from the Pennsylva-
nia Department of Human Services that approved FRI to provide "Community Home 
Services" to a maximum of 154 residents. These premises are not specifically referred to 
in that Certificate. In addition, K-2 Engineering issued a document captioned 
"Certificate of Occupancy," but that was clearly specific to compliance with the Uni-
form Construction Code. (It is unfortunate that the Zoning Ordinance refers to issuance 
of an "occupancy permit," which is confusing, but is clearly a document that is to be 
issued by the County Zoning Office, not by a construction inspector.) While relevant to 
showing some level of safety, that is not the type of license or certification that would 
negate the requirement of §1000-8058. that the applicant show that the proposal "shall 
be conducted in a responsible manner without detriment to surrounding properties." No 
other license or certificate specifically pertaining to these premises was furnished. 
 

 Timothy Pearl was the next witness for FRI. He was their chief operating officer at 
that time. He testified that the residents of the subject home were required to have an IQ 
under 70, and that the purpose of housing them in this location was so they could 
"become more a part of the community and help them to live as normal a life as possi-
ble." 

 

 Mr. Pearl acknowledged that one of the residents in the facility may have threat-
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ened a neighbor "twice, maybe three times," resulting in calls to the State Police. Pearl 
also acknowledged that there is a van permanently located on premises, that there are 
always two staff members present, causing there to be five vehicles there at shift chang-
es, which can last fifteen minutes, and that other employees visit the premises on irregu-
lar occasions. He also testified that the Prospect Street home was currently licensed by 
the Commonwealth for two residents, but that it could be licensed for up to four resi-
dents by the Department of Public Welfare. 
 

 Rae Mikesic testified against approval of the Special Exception. She lives in the 
home next door and stated that the driveways were so close that she could touch her 
own vehicle and one parked at 9 Prospect Street at the same time. She asserted that staff 
was rude and threatening, that the garbage went three weeks without being removed. 
She stated that the garbage removal personnel had to walk to the home to pick up the 
trash because of the excess staff parking, and that the street was not properly plowed all 
winter because of the excessive number of vehicles blocking street access. She testified 
that there were regularly seven vehicles parked for persons in 9 Prospect Street. 
 

 The Borough Council President, Larry Leech indicated that the "on-street" parking 
reduced the street from two lanes to only one. Ms. Mikesic described an incident where 
one of the residents hit a vehicle with a shovel, shattering a window, and then ran down 
the street with the shovel. She also suggested that that she had seen a number of cars 
that would park for short times, engage in some type of hand to hand transaction with a 
staff member, and then drive off. In addition, several photographs were authenticated 
and admitted that clearly demonstrated excessive vehicular parking on the street, all of 
which was associated with 9 Prospect Street. She indicated that her own cars had been 
blocked in on several occasions. 
 

 She further complained that the residents of 9 Prospect Street behaved "more like a 
frat house than a group home" because "there were seven men playing cornhole in the 
side yard till dark. They were using profane language, drinking from plastic cups. ..." 
Further, she stated that despite her having two young children in her very nearby home, 
"yet there's always someone on that side porch over there on their phone or talking with 
each other using profane language." 

 

 Mr. Pearl was asked if the residents could have visitors, and he testified: "They can 
have any visitors they want just like you and I can have visitors at your house at any 
time." 

 

 The second hearing was held on June 15, 2016. At that time, FRI finally submitted 
a three sentence "detailed statement of intent" that was admitted into evidence. In addi-
tion, copies of police reports indicating that "MS" was a resident of the home, and that 
staff was unable to control his violent propensities, which resulted in police encounters 
on at least three occasions, including confirmation of the "shovel" incident and reciting 
incidents where "MS" threw heavy objects at staff members and bit one staff member 
on the leg, drawing blood. FRI acknowledged that this required them to increase the 
staffing level so that three staff members would be present during every shift, 24 hours a 
day, seven days a week. They also erected some privacy fencing in an effort to insulate 
the neighboring property from their activity. Mr. Pearl again testified, and indicated that 
they maintain homes for 400 consumers in eight or nine counties, and that "at any given 
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week we probably have three or four investigations going on that would require a cor-
rective action plan from us." Mr. Rose again testified, and admitted that he chose the 
home for purchase by the agency even though he was the previous owner, that he be-
lieved it was well suited for its intended use, and that he did not have any conflict of 
interest in making the selection. 
 

 William Moser testified for the objectors. He is a member of the Council, a member 
of the volunteer fire department, and a life long resident of Smithfield. He testified that 
the on street parking use made by FRI prevented garbage truck, fire trucks and snow 
plows from making the turn onto Prospect Street. He indicated that the vehicles parked 
by persons associated with FRI were regularly violating the parking ordinance since 
there was a specific sign directing that vehicles not be parked on the street that close to 
the corner. 
 

 Additional photographs were admitted by the objectors showing numerous vehicles 
parked on the street blocking normal traffic even when the driveway was available. In 
addition, photos were admitted showing trash that was allowed to remain scattered on 
the ground for weeks at a time, as well as overflowing garbage containers. Finally, pho-
tos were admitted showing a lot of social activity that did not appear to be centered on 
the disabled residents of the facility. 
 

 Ms. Mikesic again testified, and she indicated that her objection was not based on 
the fact that the residents had mental disabilities, but that it was their uncontrolled vio-
lent behavior, as well as the irresponsible actions of the employees of FRI, that caused 
her to object to the use. 
 

 Mary Armstrong testified as an objector. She resides at 10 Prospect Street. She in-
dicated that the school bus stop is very near the property, and she has observed one of 
the residents running up the street, out of control, "with two or three staff members 
chasing him." She also witnessed two incidents when the police had to come, one where 
there were six police cars and eight officers. She testified to three other specific inci-
dents on February 20, April 23 and May 8. She confirmed that the garbage truck cannot 
service the street because of the illegal on-street parking by the employees and their 
friends. She complained that she couldn't even sit and read on her front porch because of 
the constant noise and profanity coming from 9 Prospect Street. She has a blind brother 
who can no longer visit her because of the disturbing incidents and the noise. 
 

DISCUSSION 

 

 As noted above, the initial burden is on the applicant to show compliance with the 
specific Ordinance requirements. This burden was not met, as the original Petition for 
Special Exception did not have a land development plan attached, and it did not have a 
"detailed statement of intent," although a three-sentence "detailed statement of intent" 
was submitted at the second hearing. 
 

 Off-street parking is required for every full-time staff member, and with three staff 
members working on each shift, and coverage seven days a week, twenty-four hours a 
day, there are the equivalent of twelve full-time staff members. The Ordinance does not 
state anything about how many staff members are on duty at one time, it simply states 
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that there must be one "off-street" parking spot for every full-time staff member. While 
the applicant asserted that there were seven available parking spaces, including three 
"on-street," without the required "land development plan," it is impossible for this Court 
to disagree with the competent testimony presented to the Board and the conclusions 
they reached based on that testimony. 
 

 In this instance, the applicant began operating this Group Residence before apply-
ing for the special exception, so there was ample testimony proving that the available 
parking is absolutely insufficient for the use being made on the property, and that the 
obstruction of fire trucks, snow plows and garbage trucks creates an obvious and unac-
ceptable problem to the public health, safety and welfare. 
 

 In addition, there was ample evidence from the objectors to establish that this par-
ticular property is being operated in an irresponsible manner, with the staff members 
benefiting more from the property than the "consumers." The multiple disturbances, the 
scattered garbage, the noise and the traffic are all inherently inconsistent with the exist-
ing character of this single-family residential neighborhood. While there is no law pro-
hibiting FRI from purchasing a home from their director of maintenance, it is impossi-
ble to avoid the conclusion that this home was purchased because of the relationship, 
and not because it was an ideal property for use as a Group Residence-because it clearly 
is not an ideal property for that use. 
 

 In that regard, counsel for FRI argued strenuously that any denial of the requested 
special exception would be unconstitutional and a violation of the Federal Fair Housing 
Act. No specific citation or case law was provided for either assertion, so those argu-
ments are waived. The objectors testified that they had no problem with housing handi-
capped persons on the property, but that the problem was with the uncontrolled behavior 
of the persons actually housed there, as well as with the excessive number of staff mem-
bers, their behavior, and the traffic and parking issues referenced above. The Board evi-
dently found that testimony credible, and there is no reason to disturb that finding since 
it is logical and based on competent evidence. 
 

 The Board concluded that the applicant, FRI, had not met its initial burden of estab-
lishing literal compliance with the Ordinance requirements, and this Court finds that the 
Board had ample competent evidence to establish that conclusion. 
 

 Moreover, even if that burden had been met, the objectors presented overwhelming 
evidence that the "proposed use" did create an unusual interference with public health, 
safety and welfare, such that the proposed use was inconsistent with the existing neigh-
borhood, and that there were no conditions that could reasonably be placed on the use to 
make it consistent with public health, safety and welfare. 
 

 Counsel cited the Court to the case of Children's Service Center v. City of Wilkes-

Barre Zoning Hearing Board, 2016 WL 640635 (Cmwlth. 2016), and this Court finds 
the reasoning of that case persuasive even though it is not binding precedent. 
 

 For all of the above reasons, this Court enters the following: 
 

 



 

FAYETTE LEGAL JOURNAL XIII 

ORDER 

 

 AND NOW, this 31st day of December, 2020, for the reasons set forth in the pre-
ceding Opinion, the appeal contesting the validity of Fayette County Zoning Hearing 
Board Resolution 16-15 is hereby DENIED, and the Resolution is upheld as being legal-
ly valid and enforceable. 
 

          BY THE COURT: 
          LESKINEN, J. 
 

ATTEST: 
PROTHONOTARY 
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 The Fayette County Bar Association’s next presentation in its Lunch 
& Learn Series will be: 
 

•  Date: Wednesday, March 17th from 12:00 p.m. to 1:30 p.m. 
 

•  Location: Courtroom No. 1 of the Fayette County Courthouse 

 

•  Discussion topics: Lawyers Concerned for Lawyers 
 

•  Presenters: Laurie Besden, Esquire - Executive Director Lawyers    
Concerned for Lawyers and the Honorable Judge Linda R. Cordaro 

 

 

CLE Credit 
1.5 hours of Ethics CLE credit for the program. The fees are as follows: 
  Members of the FCBA 

   •  No charge for attendance without CLE Credit 
   •  $10 fee for attendance with CLE Credit 
   

  Attorneys admitted to practice in Pennsylvania after January 1, 2012 

   •  No charge for attendance with CLE Credit 
 

  Non-members of the FCBA 

   •  $10 fee for attendance without CLE Credit 
   •  $40 fee for attendance with CLE Credit 
 

  ** All fees to be paid at the door ** 

 

  A light lunch will be provided. 
 

 

RSVP 
 If interested in attending, please call Cindy at the Bar office at       
724-437-7994 or by email to cindy@fcbar.org on or before Monday, 
March 15th.  

LUNCH & LEARN SERIES 
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