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I

ESTATE NOTICES

Notice is hereby given that letters
testamentary or of administration have been
granted to the following estates. All persons
indebted to said estates are required to make
payment, and those having claims or demands
to present the same without delay to the
administrators or executors named.

Third Publication

MELVIN R. BASINGER, late of Connellsville,
Fayette County, PA (3)

Executrix: Diane R. Moran

¢/o Molinaro Law Offices

141 West Peach Street

P.O. Box 799

Connellsville, PA 15425

Attorney: Carmine V. Molinaro, Jr.

GERALD R. DOMONKOS, a/k/a GERRY
DOMONKOS, late of Fayette County, PA (3)

Executors:

Courtney Roebuck

896 Buena Vista Road

Vanderbilt, PA 15486

Brian G. Pirilla, Attorney-at-Law

P.O. Box 718

Belle Vernon, PA 15012

c/o P.O. Box 718

1310 Cross Street

Belle Vernon, PA 15012

Attorney: Brian G. Pirilla

VINCENT J. GROTE, late of Menallen
Township, Fayette County, PA (3)
Executrix: Pamela M. G. Howarth
c/o Fitzsimmons and Barclay
55 East Church Street, Suite 102
Uniontown, PA 15401
Attorney: James N. Fitzsimmons, Jr.

STEPHEN P. KALAFSKY, JR., a/k/a
STEPHEN PAUL KALAFSKY, JR., late of
Masontown, Fayette County, PA (3)

Administratrix: Diane R. Kalafsky

c/o 51 East South Street

Uniontown, PA 15401

Attorney: Webster & Webster

MYRA L. MILES, late of Connellsville,
Fayette County, PA (3)

Executrix: Paula J. Monahan

¢/0 Molinaro Law Offices

P.O. Box 799

Connellsville, PA 15425

Attorney: Carmine V. Molinaro, Jr.

JOSEPH ROBERT WOJTANOWSKI, a/k/a
ROBERT WOJTANOWSKI, late of Fayette
County, PA 3

Administratrix: Wanda Elzeer

c/o 1724 Fifth Avenue

Arnold, PA 15068

Attorney: John E. Pallone

PATRICIA ARNOLD, late of German
Township, Fayette County, PA (2)
Personal Representative: Ryan Arnold
c/o George and George
92 East Main Street
Uniontown, PA 15401
Attorney: Joseph M. George

Second Publication

JACKLYN M. HENRY, late of Connellsville,
Fayette County, PA ()

Executrix: Heidi Sue Henry Eutsey

323 Narrows Road

Connellsville, PA 15425

¢/0 Moore Becker Smarto & Ciszek, P.C.

121 West Second Street

Greensburg, PA 15601

Attorney: Lawrence F. Becker, 111

MICHAEL SABAT, late of Normalville,
Fayette County, PA ()

Executor: Samantha Shultz

1708 Franks Street

Connellsville, PA 15425

JEFFREY A. TEETS, late of Connellsville,
Fayette County, PA ()

Administratrix: Sara L. Teets

449 Reidmore Road

South Connellsville, PA 15425

c/o Tremba Kinney Greiner & Kerr

120 South Third Street

Connellsville, PA 15425

Attorney: John Greiner
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First Publication

THOMAS LOUIS BERTOVICH, late of
Springhill Township, Fayette County, PA (1)
Co-Executrix: Roxana Marie Bertovich
3509 Fletchers Way
Stem, NC 27581
Varina Cecelia Bertovich Houk
7646 Vallejo Street
Denver, CO 80221
c/o Newcomer Law Offices
4 North Beeson Boulevard
Uniontown, PA 15401
Attorney: Ewing D. Newcomer

TIMOTHY R. KESSLER, a/k/a TIMOTHY
RALPH KESSLER, late of Uniontown, Fayette
County, PA ()

Administrator: Douglas A. Kessler

38 East Wine Street

Uniontown, PA 15401

c/o Newcomer Law Offices

4 North Beeson Boulevard

Uniontown, PA 15401

Attorney: Ewing Newcomer

JOSEPHINE MARIE YOKIEL, late of
Redstone Township, Fayette County, PA (1)
Executrix: Dorothy L. Bryant
c/o 51 East South Street
Uniontown, PA 15401
Attorney: Webster & Webster

LEGAL NOTICES

NOTICE

Notice is hereby given that a Certificate of
Organization was filed with the Pennsylvania
Department of State on or about August 15,
2020 for a Limited Liability Company,
organized under the Limited Liability Company
Law of 1994, as from time to time amended. The
name of the Company is Sleek Rides, LLC,
having an address of 543 North Main Street,
Masontown, PA 15461.

Douglas S. Sholtis, Esq.
76 East Main Street
Uniontown, Pa 15401
(724) 550-4217

LESLIE KAREN PREKSTA, LESLIE
KAREN BRICKNER, late of Springhill
Township, Fayette County, PA (1)

Personal Representative: Dennis Dolinar

c/o Davis and Davis

107 East Main Street

Uniontown, PA 15401

Attorney: James T. Davis

THELMA TRAYNOR, late of Washington
Township, Fayette County, PA ()
Executrix: Sherri Traynor-Novak
c/o 815A Memorial Boulevard
Connellsville, PA 15425
Attorney: Margaret Zylka House

EARL E. WHETSEL, JR., a’k/a EARL
WHETSEL, late of Uniontown, Fayette
County, PA ()

Executrix: Nancy Kovach

c/o Proden and O’Brien

99 East Main Street

Uniontown, PA 15401

Attorney: Wendy L. O’Brien
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JUDICIAL OPINION

IN THE COURT OF COMMON PLEAS OF FAYETTE COUNTY, PENNSYLVANIA

CRIMINAL DIVISION

COMMONWEALTH OF
PENNSYLVANIA

V.
DOMINIQUE JONES, No. 429 0 2019

Appellant. : Honorable Judge Linda R. Cordaro

OPINION
Linda R. Cordaro, J. July 24, 2020
SUMMARY

As a result of a stabbing that occurred on December 25, 2018, Appellant was
charged with one count of criminal homicide and three counts of endangering the wel-
fare of children. Following a jury trial, Appellant was convicted of third-degree murder
and all three counts of endangering the welfare of children. Appellant was sentenced to
6-12 years of incarceration. Appellant now appeals her judgment and sentence by chal-
lenging the admissibility of certain evidence at trial.

BACKGROUND

On December 25, 2018, Dominique Jones, Tre McCargo, and their three minor
children walked into the Holiday Inn Express in Uniontown, Pennsylvania. They were
staying in Room 110, which Ms. Jones had previously checked into. Video surveillance
from the hotel showed the five of them walking past the front desk several times carry-
ing Christmas presents.

The five of them went into their room for some time. Suddenly, Mr. McCargo came
running around a corner into the front lobby bleeding from his neck, which he was hold-
ing. Mr. McCargo asked the front desk manager to call 9-1-1, which she did. Because it
was Christmas Day, only one housekeeper was on staff. She was called down to the
lobby to help. While the manager was on the phone with the state police, the housekeep-
er held pressure on Mr. McCargo’s neck with towels. Mr. McCargo was lying down at
this point.

The police soon arrived and took over applying pressure on Mr. McCargo’s neck.
Mr. McCargo was then transported to the hospital, where he died from his injury. Ms.
Jones was taken into custody and charged with one count of criminal homicide. She was
also charged with three counts of endangering the welfare of children for leaving the
knife on the bed near the minor children and going into the bathroom after stabbing Mr.
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McCargo.

Despite the nearly-1700 pages of trial transcripts, these facts were largely undisput-
ed: Ms. Jones stabbed Mr. McCargo in the neck in their room at the Holiday Inn Ex-
press where their three children were present, and no intervening cause led to Mr.
McCargo’s death. The dispute at trial was why Ms. Jones stabbed Mr. McCargo. Ms.
Jones’s defense was that she suffered from battered-woman syndrome as a result of
years of abuse from Mr. McCargo, and that she was in fear for her life when she stabbed
him. The Commonwealth portrayed Ms. Jones as a jealous ex-girlfriend who stabbed
Mr. McCargo in a fit of rage.

The issues on appeal largely deal with the admissibility of certain evidence that
Appellant wanted to introduce at trial regarding Mr. McCargo’s past, and how Ms.
Jones’s knowledge of his past affected her state of mind when she stabbed him.

Specifically, Appellant wanted to introduce evidence that Mr. McCargo was in-
volved in “violent gang activity,” that Mr. McCargo was a “major drug dealer,” that Mr.
McCargo kept guns in his house, and that Mr. McCargo had prior arrests in 2010 and
2013.

Additionally, the Commonwealth wanted to introduce evidence of an incident in
2015 where Ms. Jones stabbed Mr. McCargo, to which Appellant objected. After a pre-
trial hearing on the admissibility of that evidence, which took place on December 17,
2019, this Court ruled that Appellant could not introduce evidence regarding the allega-
tions that Mr. McCargo was in a gang or that he was a drug dealer, or that he kept guns
in his house. This Court also ruled that the prior arrests of Mr. McCargo, which did not
lead to convictions for violent offenses, were inadmissible. Finally, this Court ruled that
the Commonwealth could introduce evidence of the 2015 stabbing. {1} {2}

Appellant was, however, permitted to present evidence at trial regarding prior in-
stances of abuse she suffered at the hands of Mr. McCargo. Ms. Jones testified at trial
that her and Mr. McCargo began dating, and she became pregnant with their first child,
Serenity, in 2010. Ms. Jones was 18 or 19 at the time and Mr. McCargo was 16 or 17.
(Criminal Jury Trial Proceedings - Day 5, Volume 1 of 2 at 193-94.) During one inci-
dent when she was pregnant with Serenity, Mr. McCargo was verbally abusive towards
her and punched her in the face. (Id. at 194-95.) Mr. McCargo apologized to her, saying
he didn’t know why he did it. (Id.)

During another incident, Mr. McCargo slammed Ms. Jones through a wall. (Id. at
200-201.) Another time, Mr. McCargo punched Ms. Jones in the stomach when she
was pregnant, which caused her to have a miscarriage. Id. at 201-203.) After that, Ms.
Jones became pregnant again, and Mr. McCargo kicked her in the stomach, which
caused her to have a second miscarriage. (Id. at 208-209.) Later, Ms. Jones was preg-
nant again, and there was an incident where Mr. McCargo grabbed her, shook her, and
choked her. (Id. at 210-11.)

{1} See two separate Orders from this Court, dated and filed on December 20, 2019.
{2} At trial, this Court also ordered that the expert "sitnesses redact any references in their reports
to inadmissible evidence. See Criminal Jury Trial Proceedings - Day 5, Volume 1 of 2 at 84-89.
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Mr. McCargo also gave Ms. Jones sexually transmitted diseases. (Id. at 212-13.)
Mr. McCargo would not allow Ms. Jones to use birth control or tampons, he did not”
allow her to work, and they had sex whenever he demanded it. (Id. at 214 to 15.) Mr.
McCargo once pointed a gun at Ms. Jones and then pistol-whipped her, because he did
not like an outfit she was wearing. (Id. at 216.) He punched her in the mouth on another
occasion. (Id. at 221-23.) He called her names and once threatened to kill her. (Id. at
227-230.) In 2018, Mr. McCargo weighed approximately 240 pounds and Ms. Jones
weighed about 119. (Id. at 218-19.)

However, the trial testimony of Serenity-the daughter of Ms. Jones and Mr. McCar-
go who was eight years old in 2018-was that Ms. Jones was not provoked when she
stabbed Mr. McCargo in the hotel room. (Criminal Jury Trial Proceedings - Day 3 at
131-41.)

According to Ms. Jones, on the day before the stabbing she found text messages on
Mr. McCargo’s phone that led her to believe that Mr. McCargo may have been romanti-
cally involved with a mutual friend. (Criminal Jury Trial Proceedings - Day 5, Volume
1 at 255-262.) On Christmas morning, Mr. McCargo and the children opened Christmas
presents at his mother’s house without Ms. Jones. (Id. at 265-67.) Ms. Jones also testi-
fied that she took the children to the hotel and did not plan to return them to his moth-
er’s house for Christmas dinner. (Id. at 268-73.) An argument ensued, Mr. McCargo
became very angry and physically abusive, and that’s when Ms. Jones stabbed him. (Id.
at 273-278.)

At the conclusion of trial, the jury found Ms. Jones guilty of third-degree murder,
and three counts of endangering the welfare of children. On March 2, 2020, Ms. Jones
was sentenced to 6 to 12 years of incarceration.

ISSUES ON APPEAL

Appellant filed a timely Statement of Issues Complained of on Appeal on March
26, 2020, which raises six issues:

1) The court erred when it barred all testimony regarding the deceased (sic) violent
gang activity known to the defendant in a case of self[-]defense. This evidence went to
the state of mind of the defendant.

2) The court erred when it would not allow the defendant to introduce the deceased
(sic) criminal record for violence known to the defendant. This evidence went to the
state of mind of the defendant as it relates to self[-]defense.

3) The court erred when it barred all testimony that the deceased was violent and kept
several weapons in the house in part to terrorize and control the defendant. This evi-
dence went to the state of mind of the defendant in a case of self[-]defense.

4) The court erred when it would not allow testimony that the deceased was a major
drug dealer which went to the defendant’s state of mind that she was afraid of the de-
ceased. This evidence went to the state of mind of the defendant in a case of self]-]
defense.
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5) The court erred in ordering both the defendant’s expert on battered woman syn-
drome, Dr[.] Eisenberg[,] and the Commonwealth’s expert on the same[,] Dr[.] Wright
to redact from their reports and barred from testifying at trial that the deceased was a
major drug dealer in arriving at their opinions re battered woman syndrome and PTSD.
That sterilized their report[s] and altered/influenced their opinion[s] on a key point re-
garding the innocence of the defendant.

6) The court committed reversible error when it allowed into evidence testimony that
three years prior [to] the crime in question, (2015)[,] the defendant and the deceased
engaged in a fight and both of them were stabbed by each other].]

Evidence of an accused’s other crimes, wrongs, or bad acts[] is generally not ad-
missible solely to show action in conformity therewith on a particular occasion in
a criminal case. See Pa.R.E. 404. More specifically, the evidence is inadmissible to
prove a defendant’s propensity to commit the crime for which he is being tried.
Pa.R.E. 404(b)(1) [Case citation omitted.] The Commonwealth introduced this
evidence to show Jones acted in conformity to her actions in 2015 and argued that
point to the jury.

Appellant’s Partial Statement of Issues Complained of on Appeal. {3}
DISCUSSION

All of Appellant’s Issues on Appeal deal with the admissibility of evidence. Specif-
ically, this Court did not allow Appellant to introduce evidence of the victim’s criminal
record or alleged gang activity, that the victim was a “major drug dealer,” or that the
victim kept weapons in his house. This Court also ordered the expert witnesses to redact
any references in their reports to any of the evidence that this Court determined to be
inadmissible. Finally, this Court allowed the Commonwealth to present evidence of an
incident in 2015 where Appellant stabbed the victim.

{3} Attorney Gettleman, Counsel for Appellant, asked for an additional 21 days from the date that
the trial transcripts were filed to file a Supplemental Statement of Issues. After the trial transcripts
were filed and delivered to Attorney Gettleman on June 15, 2020, this Court granted Appellant an
additional 21 days from that date (by Monday, July 6, 2020) to submit a Supplemental Statement
of Issues. However, Appellant did not submit a Supplemental Statement of Issues by that date.
During the week of July 13-17, Attorney Gettleman contacted this Court’s chambers and left a
voicemail message stating that Appellant does not intend to file a Supplemental Statement of
Issues.
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Appellant’s First and Fourth Issues on Appeal allege that this Court erred by not
permitting evidence that Mr. McCargo was involved in violent gang activity and was a
“major drug dealer.” {4} At the December 17, 2019 Hearing to determine the admissi-
bility of the evidence, Appellant wanted to introduce an Affidavit of Probable Cause
from an arrest of Mr. McCargo in 2010, when Mr. McCargo was 17 years old. Accord-
ing to the Affidavit, Mr. McCargo was alleged to have been in a gang called the “Killa
Squad.” However, Mr. McCargo was never arrested for or convicted of any gang-
related offenses. Additionally, Appellant wanted to introduce evidence that she had
firsthand knowledge that Mr. McCargo sold weed, even though Mr. McCargo was never
arrested for or convicted of any drug-related offenses.

“All relevant evidence is admissible, except as otherwise provided by law. Evi-
dence that is not relevant is not-admissible.” Pa.RE. 402. “Evidence is relevant if: (a) it
has any tendency to make a fact more or less probable than it would be without the evi-
dence; and (b) the fact is of consequence in determining the action.” Pa.RE. 401. Fur-
ther, a court may exclude relevant evidence “if its probative value is outweighed by a
danger of ... unfair prejudice, confusing the issues, misleading the jury, [or for other
reasons].” Pa.RE. 403. This creates a two-part test to determine admissibility: first,
courts must determine whether evidence is relevant. Second, if the evidence is relevant,
courts must determine whether the prejudicial effect outweighs its probative value.

Appellant claimed that she stabbed Mr. McCargo in self-defense, and raised the
issue that she suffered from the battered-woman syndrome. According to the Pennsylva-
nia Superior Court:

[The battered-woman syndrome] does not represent a defense to homicide in and
of itself, but rather, is a type of evidence [that] may be introduced on the question
of the reasonable belief requirement of self-defense in cases [that] involve a histo-
ry of abuse between the victim and the defendant.

Commw. v. Miller, 634 A.2d 614, 622 (Pa. Super. Ct. 1993). The issue here was wheth-
er the evidence regarding gang activity and drug dealing offered by Appellant made it
more or less probable that she reasonably believed she was in fear of Mr. McCargo
when she stabbed him at the Holiday Inn Express. This Court determined that it was not
relevant.

{4} The term “major drug dealer,” as used by Appellant throughout the pretrial and appellate
stages, does not appear to hold any special legal significance. This Court interprets the term to
mean that the victim sold drugs to earn money. However, this Court did not find it necessary to
determine the alleged quantity of drugs sold, as it would have been irrelevant, prejudicial, and
inadmissible evidence regardless of quantity.
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With respect to the alleged gang activity, Appellant only sought to introduce evi-
dence that Mr. McCargo was in a gang. {5} There does not appear to be any law in
Pennsylvania that makes it illegal to just “be in a gang.” It is the underlying crimes
themselves that gangs commit that are illegal. {6} Appellant did not allege that she per-
sonally witnessed or heard of any specific crimes or bad acts committed by Mr. McCar-
go as a member of a gang. Without that personal knowledge, the allegation in an affida-
vit of probable cause from 2010-when Mr. McCargo was a juvenile- that Mr. McCargo
was in a gang was not indicative of Ms. Jones’s state of mind in 2018 when she stabbed
Mr. McCargo during a domestic argument.

Additionally, even if such evidence was relevant, the prejudicial effect of such evi-
dence would have far outweighed its probative value. The proffer by Appellant at the
Hearing on the Motion was that Mr. McCargo was involved in a gang called the “Killa
Squad.” Yet there was no evidence that Mr. McCargo ever engaged in killing, attempted
murder, or conspiracy to commit murder, as the name of the gang suggests. Further,
labeling Mr. McCargo as a “gang member” was clearly meant to dehumanize him. For a
jury to hear that Mr. McCargo was in a gang could have improperly influenced them to
decide Ms. Jones’s fate based on whether they believed the validity of such testimony.
A jury that believed that Mr. McCargo was in a gang might have acquitted Ms. Jones
based on a belief that Mr. McCargo’s life was not worth anything, rather than based on
the critical issue of whether Ms. Jones was acting in self-defense in 2018. Thus, even if
it was relevant to Ms. Jones’s state of mind, the prejudicial effect of such evidence
would have far outweighed its probative value.

Likewise, the evidence that Mr. McCargo sold drugs was not relevant to the issue
before the jury-whether Ms. Jones was reasonably in fear for her life at the time that she
stabbed him in 2018. Mr. McCargo was never arrested for or convicted of selling drugs.
Even if Ms. Jones presented testimony that she had firsthand knowledge that Mr.
McCargo sold weed on a regular basis, that alone is not a violent activity nor was it abu-
sive towards Ms. Jones. {7} Because the act of selling marijuana or drugs was not abu-
sive towards Ms. Jones, it could not have affected her state of mind and caused her to
reasonably fear for her life during the incident in 2018.

{5} Under Pennsylvania Law, the term “criminal gang” is defined as a “formal or informal ongo-
ing organization, association[,] or group, with or without an established hierarchy, that has as one
of its primary activities the commission of criminal or delinquent acts and that consists of three or
more persons.” 18 Pa.C.S.A. § 5131(e). Black’s Law Dictionary defines a gang as “[a] group of
persons who go about together or act in concert, esp. for antisocial or criminal purposes.” Id. at
748 (9th ed. 2009).

{6} Pennsylvania law does prohibit Recruiting Criminal Gang Members (18 Pa.C.S.A. § 5131).
There is also a sentencing enhancement for offenses committed in association with a criminal
gang (42 Pa.C.S.A. §9720-4). However, there was no evidence that Mr. McCargo recruited gang
members, or that he was ever subjected to an enhanced criminal sentence for being in a gang.

{7} There was one incident that Ms. Jones testified to at trial regarding a time she knocked over
some of Mr. McCargo’s uproduct”-which counsel for Appellant used as a not-very-subtle euphe-
mism for marijuana. A5 a result of knocking the “product” on the floor, Mr. McCargo grabbed,
shook, and choked Ms. Jones. (Criminal Jury Trial Proceedings - Day 5, Volume 1 of 2 at 206-
207; 210-211.) While this incident of abuse was clearly relevant to her state of mind in 2018, the
mere fact that Mr. McCargo sold this “product” was not.
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Even if the evidence that Mr. McCargo was a drug dealer was relevant, it would not
have been admissible because the prejudicial effect of such evidence far outweighed its
probative value. Appellant did not just wish to introduce evidence that Mr. McCargo
sold weed. Appellant wanted to label Mr. McCargo as a “major drug dealer.” {8}
Again, this type of labeling was clearly meant to dehumanize Mr. McCargo in the eyes
of the jury, and could have made the trial about whether Mr. McCargo “deserved to
die,” rather than whether Ms. Jones was in reasonable fear for her life when she stabbed
him. {9} Appellant’s First and Fourth Issues on Appeal are without merit.

Appellant’s Second Issue on Appeal is that this Court erred by not permitting evi-
dence regarding the arrest record of Mr. McCargo. At the December 17, 2019 Hearing,
Appellant wanted to introduce evidence of an arrest from 2010, where Mr. McCargo
was arrested and charged with aggravated assault, riot, disorderly conduct, simple as-
sault, and criminal conspiracy. Appellant also wanted to introduce evidence from an
arrest in 2013 that Appellant alleged resulted in “almost identical charges.” December
17,2019 Motions Proceedings at 18-19.

Evidence of knowledge of a victim’s arrests for violent crimes can be used by de-
fendants to show that they reasonably believed their life was in danger when confront-
ing the victim. Commw. v. Darby, 373 A.2d 1073, 1074-75 (Pa. 1977). Unlike the vic-
tim in Darby, Mr. McCargo was a minor when he was arrested for aggravated assault in
2010. Following that arrest, Mr. McCargo pleaded guilty to disorderly conduct. This
Court does not believe that the arrest of an underage individual that Jed to a conviction
for a non-violent offense should be admissible as evidence as to the victim’s quarrel-
some and violent character.

The charges stemming from the 2013 arrest were all dismissed. {10} This Court
believes that the 2013 arrest record was being offered to show the violent propensities
of Mr. McCargo rather than to corroborate Ms. Jones’s knowledge that Mr. McCargo
was a quarrelsome and violent person. At trial, Appellant was allowed to and in fact did
present testimony that Mr. McCargo was violent and abusive towards her. This consist-
ed not only of the testimony of Ms. Jones herself, but also in the corroborating testimo-
ny of both Serenity McCargo-who is the daughter of Ms. Jones and Mr. McCargo-and
Melony Ferdinandus-who is the second cousin of Ms. Jones. Neither the arrest in 2010
nor the arrest in 2013 were for incidents involving Ms. Jones.

{8} Despite this Court ruling that evidence that Mr. McCargo was a “major drug dealer” was
inadmissible, there were several instances at trial where both the Commonwealth and Appellant
solicited responses from witnesses that Mr. McCargo sold weed.

{9} See Commw. v. LaCaua, 666 A2d 221, 236-37 (Pa. 1995) (holding that a prosecutor improp-
erly prejudiced a jury in a death-sentence penalty phase by his oratory on drug dealers and “their
destructive effect on society.” The court added that “[t]he essence of the prosecutor’s argument
was to convince the jury to sentence appellant to death as a form of retribution for the ills inflicted
on society by those who sell drugs.”); but cf. Commw. v. Collins, 70 A.3d 1245, 1252 (Pa. Super.
Ct. 2013) (holding that evidence that appellant and homicide victim were involved in rival drug
distribution organizations could be introduced at trial, but solely for the purpose of demonstrating
a motive for the killing. The court added that “[i]nvolvement in an illegal and often violent enter-
prise such as drug distribution is certainly prejudicial.”))

{10} Counsel for Appellant stated on the record at the December 17, 2019 Hearing only that the
2013 charges were “nearly identical” to the 2010 charges. Appellant’s Counsel did not state what
exactly the 2013 charges were.
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The 2013 arrest is also distinguishable from the facts described in Darby. In Darby,
the appellant was found guilty of second-degree murder. Darby at 1073. The appellant
claimed self-defense and wanted to introduce evidence that he was aware of the victim’s
prior arrests, even though no convictions resulted from those arrests. Id. at 1074. The
charges at issue were for weapons-related offenses, as well as for being an accessory
after the fact to murder and for assault with intent to kill. Id. at 1074 n-4. The Pennsyl-
vania Supreme Court found that such charges were admissible to corroborate the appel-
lant’s belief that he was in reasonable fear for his life when he killed the victim. Id. at
1074-75.

Here, the charges against Mr. McCargo in both 2010 and 2013 were less serious
than those in Darby, where the victim was charged with being an accessory after the fact
to murder and with assault with intent to kill. Further, the 2013 arrest of Mr. McCargo
was irrelevant to Ms. Jones’s state of mind when she stabbed Mr. McCargo in 2018.
Ms. Jones already knew that Mr. McCargo was violent and quarrelsome in 2018-she
testified to as much. Unlike the relationship between the appellant and victim in Darby,
Ms. Jones was intimately familiar with Mr. McCargo through their long relationship. As
a result, this Court does not believe that the 2013 arrest record was offered to corrobo-
rate her testimony regarding abuse-which was corroborated by other witnesses-but in-
stead was offered to show the violent propensities of Mr. McCargo. The evidence was
inadmissible for such purpose, and Appellant’s Second Issue on Appeal is without mer-
it.

Appellant’s Third Issue on Appeal is that this Court erred by not permitting evi-
dence regarding the allegation that Mr. McCargo kept weapons in his house. {11} Simi-
larly to the issues above, evidence that Mr. McCargo kept weapons in his house is not
relevant to the issue of whether Ms. Jones was in reasonable fear of him when she
stabbed him in 2018. First, Mr. McCargo was never arrested for nor convicted of any
weapons-related offenses. Mr. McCargo was not a person prohibited from owning fire-
arms. As such, Mr. McCargo’s ownership of firearms was both legal and constitutional.

Second, the 2018 stabbing took place in the Holiday Inn Express, rather than in the
home of Ms. Jones and Mr. McCargo. There was no evidence that Ms. Jones witnessed
Mr. McCargo with a weapon at the Holiday Inn Express. There was not even any evi-
dence that Ms. Jones believed that Mr. McCargo might have had a weapon. The only
person who had a weapon at the Holiday Inn Express was Ms. Jones, who took a kitch-
en knife from her mother’s house on Christmas morning. It would have been irrelevant
to Ms. Jones’s state of mind whether Mr. McCargo ever legally owned firearms and
kept them in his house. Appellant’s Third Issue is without merit.

Appellant’s Fifth Issue on Appeal is that this Court erred by ordering that the expert
witnesses redact from their reports any references to Mr. McCargo’s alleged gang activ-
ity, drug dealing, arrest record, and weapon ownership. However, because such evi-
dence was determined to be inadmissible, it would have been contrary to that ruling to
allow the expert witnesses to introduce this evidence at trial.

{11} Appellant also argues that this Court “barred all testimony that the deceased was violent...”
This is not true. As described above, Appellant was permitted to introduce significant evidence at
trial regarding the violent abuse that she suffered from Mr. McCargo through her own testimony
and through the testimony of others.
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Appellant’s Sixth Issue on Appeal is that this Court erred by allowing the Com-
monwealth to present evidence regarding an incident that took place in 2015. During:
that incident, Ms. Jones and Mr. McCargo were arguing and Ms. Jones allege’dly
stabbed Mr. McCargo in the shoulder. Mr. McCargo went to the hospital and got stitch-
es for his injury.

Pennsylvania Rule of Evidence 404(b)(1) states, “[e]vidence of a crime, wrong, or
other act is not admissible to prove a person’s character in order to show that on a par-
ticular occasion the person acted in accordance with the character.” However, evidence
of a prior bad act is admissible for other purposes, “such as proving motive, opportuni-
ty, intent, preparation, plan, knowledge, identity, absence of mistake, or lack of acci-
dent.” Pa.RE. 404(b)(2). “In a criminal case this evidence is admissible only if the pro-
bative value of the evidence outweighs its potential for unfair prejudice.” Id.

Here, evidence regarding the incident in 2015 where Ms. Jones stabbed Mr. McCar-
go was admissible under the exceptions to Pa.R.E. 404 for both intent/lack of accident,
as well as for common scheme, plan, or design.

Evidence of the 2015 stabbing was admissible to show that Ms. Jones intended to
stab Mr. McCargo. The Commonwealth had the burden to prove beyond a reasonable
doubt that Ms. Jones was not acting in self-defense when she stabbed Mr. McCargo. At
trial, the issue was not whether Ms. Jones stabbed Mr. McCargo-the issue was why. The
fact that Ms. Jones picked up a kitchen knife and stabbed Mr. McCargo once before
during a domestic argument makes it more likely than not that she intentionally did the
same thing in 2018.

Further, in 2015 Ms. Jones learned that when she stabbed Mr. McCargo with a
knife, he only needed to go to the hospital to get stitches. It is possible that such was
Ms. Jones’s belief or intention of what would happen when she stabbed him in 2018.
Ms. Jones was charged generally with criminal homicide, which requires that the person
“intentionally, knowingly, recklessly[,] or negligently cause[] the death of another hu-
man being.” 18 Pa.C.S.A. § 2501(a). As such, it is possible for the Commonwealth to
have argued that Ms. Jones recklessly or negligently caused the death of Mr. McCargo,
in which case she still would have been guilty of criminal homicide. {12}

{12} See Criminal Jury Trial Proceedings - Day 5, Volume 1 of 2 at 278:

Attorney Gettleman: “Did you intend to kill him?”
Ms. Jones: “No.”

Attorney Gettleman: “Did you intend to hurt him?”
Ms. Jones: “I was just trying to get him off of me...
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The probative value of the 2015 stabbing for the purpose of showing intent or lack
of accident also outweighed its prejudicial effect. Through her own testimony and that
of other witnesses, Appellant presented testimony that she suffered from battered-
woman syndrome and that Mr. McCargo was abusive towards her throughout their rela-
tionship. The 2015 stabbing showed that Ms. Jones was - on at least one other occasion
— also violent towards Mr. McCargo. This was very relevant towards her state of mind
in 2018. The prejudicial effect of such evidence was also minimized by the fact that
Appellant was able to cross-examine the Commonwealth’s witnesses about the 2015
incident, and by the fact that she was able to give an account of the 2015 incident where
she portrayed it as “mutual combat.”

Evidence of prior bad acts is also admissible to show “a common scheme, plan[,] or
design embracing the commission of two or more crimes so related to each other that
proof of one tends to prove the other... “ Commw. v. O’Brien, 836 A.2d 966, 969 (Pa.
Super. Ct. 2003). Here, the details surrounding the 2015 stabbing were substantially
similar to the 2018 stabbing. Both events involved the same actors-Ms. Jones and Mr.
McCargo, both happened during a domestic dispute, and in both instances Ms. Jones
grabbed a kitchen knife to stab Mr. McCargo in the shoulder. According to the testimo-
ny of Jessica Keslar, a physician’s assistant at Uniontown Hospital, Mr. McCargo came
to the emergency room in 2015 with a stab wound in his shoulder and told Ms. Keslar
that “he was having an argument with his girlfriend who then stabbed him with a kitch-
en knife in his right shoulder.” Criminal Jury Trial Proceedings - Day 3 at 233.

Likewise, the probative value of the 2015 stabbing to show a common plan,
scheme, or design outweighed its prejudicial effect. When fighting with Mr. McCargo,
Ms. Jones had on at least one other occasion picked up a knife and stuck it into Mr.
McCargo’s shoulder. The similarity of the incidents was very probative for the jury to
determine Ms. Jones’s state of mind on December 25, 2018. Any prejudicial effect was
also minimalized by the fact that Ms. Jones-through her own testimony and that of other
witnesses-was able to portray the 2015 stabbing as one of “mutual combat.” It was up to
the jury to decide whether to believe Ms. Jones’s version of the 2015 stabbing or the
Commonwealth’s, and whether the incident had any impact on Ms. Jones’s state of
mind when she stabbed Mr. McCargo in 2018. Appellant’s Sixth Issue on Appeal is
without merit.

CONCLUSION

For the foregoing reasons, this Court respectfully requests that the judgment and
sentence of Ms. Jones be AFFIRMED.

BY THE COURT:
LINDA R. CORDARO, JUDGE

ATTEST:
Clerk of Courts

Date: July 24, 2020
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LUNCH & LEARN SERIES

The Fayette County Bar Association’s next presentation in its Lunch & Learn
Series will be:

e Date: Wednesday, September 16th from 12:00 p.m. to 1:30 p.m.
e Location: Courtroom No. 1 of the Fayette County Courthouse

e Discussion topics:
Sentencing Guidelines and the Justice Reinvestment Initiative

e Presenters:
Honorable Joseph M. George, Jr. - Judge, Fayette County Court of Common Pleas
Ryan S. Meyers - Pennsylvania Commission on Sentencing
Joshua Britt - Fayette County Adult Probation

CLE Credit
1.5 hours of Substantive CLE credit for the program. The fees are as follows:

Members of the FCBA
* No charge for attendance without CLE Credit
» $10 fee for attendance with CLE Credit

Attorneys admitted to practice in Pennsylvania after January 1, 2012
» No charge for attendance with CLE Credit

Non-members of the FCBA

* $10 fee for attendance without CLE Credit
* $40 fee for attendance with CLE Credit

** All fees to be paid at the door **
A light lunch will be provided.
RSVP

If interested in attending, please call Cindy at the Bar office at 724-437-7994 or by
email to cindy@fcbar.org on or before Monday, September 14th.
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