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 The Ethics Hotline provides free     
advisory opinions to PBA members based 
upon review of a member’s prospective 
conduct by members of the PBA Commit-
tee on Legal Ethics and Professional Re-
sponsibility. The committee responds to 
requests regarding, the impact of the provi-
sions of the Rules of Professional Conduct 
or the Code of Judicial Conduct upon the 
inquiring member’s proposed activity.    
All inquiries are confidential.  
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non-judgmental, safe, and effective 

 

To talk to a lawyer today, call: 
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FRANCIS HARPER, a/k/a FRANCES 
MARIE HARPER, a/k/a FRANCES O. 
HARPER, a/k/a FRANCES M. OZANICH, a/
k/a FRANCES OZANICH HARPER, late of 
Waltersburg, Fayette County, PA  (3) 

 Administratrix: Lou Anne Demosky 

 c/o Meyer, Darragh, Buckler,  
 Bebenek & Eck, PLLC 

 404 Sheffield Drive 

 Greensburg, PA  15601 

 Attorney: Lee Demosky  
_______________________________________ 

 
CHARLES MYERS, late of German 
Township, Fayette County, PA  (3) 

 Executrix: Melinda J. Courie 

 c/o 51 East South Street 
 Uniontown, PA  15401 

 Attorney: Webster & Webster  
_______________________________________ 

 

MELVIN E. RAMAGE, a/k/a MELVIN E. 
RAMAGE, JR., late of Lemont Furnace, 
Fayette County, PA  (3) 

 Personal Representative: Melanie Ramage 

 c/o George & George 

 92 East Main Street 
 Uniontown, PA  15401 

 Attorney: Joseph M. George  
_______________________________________ 

JOHN M. BLYSTONE, late of Brownsville 
Township, Fayette County, PA  (2) 

 Administratrix: Yvonne Della Daniels 

 c/o Davis & Davis 

 107 East Main Street 
 Uniontown, PA  15401 

 Attorney: James T. Davis  
_______________________________________ 

 
WILLIAM B. CAPTAIN, late of Jefferson 
Township, Fayette County, PA  (2) 

 Executrix: Sandra E. Captain 

 126 Troytown Road 

 Fayette City, PA  15438 

 c/o P.O. Box 1388 

 Uniontown, PA  15401 

 Attorney: James Natale  
_______________________________________ 

 
 
 
 

RONALD LEE BECK, a/k/a RONALD L. 
BECK, late of Brownsville, Fayette County, PA 

 Personal Representative: Marion Lucas  (3) 

 c/o Davis & Davis 

 107 East Main Street 
 Uniontown, PA  15401 

 Attorney: Gary J. Frankhouser  
_______________________________________ 

 
JOHN W. CLARK, late of Connellsville, 
Fayette County, PA  (3) 

 Executor: Simon B. John 

 c/o John & John 

 96 East Main Street 
 Uniontown, PA  15401 

 Attorney: Simon B. John  
_______________________________________ 

 
BONNIE R. CRAMER, late of Saltlick 
Township, Fayette County, PA  (3) 

 Executrix: Cherie D. Cramer 
 c/o Molinaro Law Offices 

 P.O. Box 799 

 Connellsville, PA  15425 

 Attorney: Carmine V. Molinaro, Jr.  
_______________________________________ 

 
MILDRED GIBSON, late of North Union 
Township, Fayette County, PA  (3) 

 Administratrix: Ida Lynn Thomas and 
 Pamela Jo Gibson 

 c/o 25 Birch Road 

 Uniontown, PA  15401 

_______________________________________ 

 
GEORGE L. HALLAL, late of Brownsville, 
Fayette County, PA  (3) 

 Executor: F. Joseph Hallal 
 c/o 51 East South Street 
 Uniontown, PA  15401 

 Attorney: Webster & Webster  

ESTATE  NOTICES 

Notice is hereby given that letters 
testamentary or of administration have been 
granted to the following estates. All persons 
indebted to said estates are required to make 
payment, and those having claims or demands 
to present the same without delay to the 
administrators or executors named.  

 

Third Publication 

 

Second Publication 
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FREDA E. CONN, late of Uniontown, Fayette 
County, PA  (2) 

 Executor: Ronald Johnson 

 c/o 9 Court Street 
 Uniontown, PA  15401 

 Attorney: Vincent J. Roskovensky, II  
_______________________________________ 

 
R. NILES DODSON, late of South Union 
Township, Fayette County, PA  (2) 

 Executrix: Michele R. Howard 

 508 Outcrop Road 

 Smithfield, PA  15478 

 c/o Fitzsimmons and Barclay, Jr. 
 55 East Church Street, Suite 102 

 Uniontown, PA  15401 

 Attorney: Ralph K. Barclay, Jr.  
_______________________________________ 

 
SHERRY LYNN FISHER, a/k/a SHERRY L. 
FISHER, late of Henry Clay Township, Fayette 
County, PA  (2) 

 Administratrices CTA: Jessilynn M. Miller 
 and Kayla R. Miller 
 9 Court Street 
 Uniontown, PA  15401 

 Attorney: Vincent J. Roskovensky, II  
_______________________________________ 

 
HARRY KEEFER, a/k/a HARRY A. 
KEEFER, late of Bullskin Township, Fayette 
County, PA (2) 

 Executor: Gregory A. Keefer  
 384 Middlecreek Road 

 Rockwood, PA  15557 

 c/o Barbera, Melvin & Svonavec, LLP 

 146 West Main Street 
 P.O. Box 775 

 Somerset, PA  15501 

 Attorney: Matthew Melvin  
_______________________________________ 

 
HAROLD MICHAEL MEDVED, late of 
Springhill Township, Fayette County, PA  (2) 

 Executor: Michael Medved 

 c/o P.O. Box 622 

 Smithfield, PA  15478 

 Attorney: Charity Grimm Krupa  
_______________________________________ 

 
VINCENT PAUL STEFAN, late of Dunbar 
Township, Fayette County, PA  (2) 

 Administratrix: Lucy Stefan 

 1365 Jollytown Road 

 New Freeport, PA  15352 

 c/o Pollock Morris Belletti & Simms, LLC 

 54 South Washington Street 
 Waynesburg, PA  15370 

 Attorney: David Pollock  
_______________________________________ 

 
FRANK L. THOMAS, late of Fayette City, 
Fayette County, PA  (2) 

 Administratrix: Pamela Thomas 

 132 California Street 
 P.O. Box 479 

 Fayette City, PA  15438 

 c/o 823 Broad Avenue 

 Belle Vernon, PA  15012 

 Attorney: Mark E. Ramsier  
_______________________________________ 

 
JAMES H. UPHOLD, JR., a/k/a JAMES 
HOWARD UPHOLD, JR., late of Henry Clay 
Township, Fayette County, PA  (2) 

 Executrix: Harmony J. Swaney 

 c/o 51 East South Street 
 Uniontown, PA  15401 

 Attorney: Webster & Webster  
_______________________________________ 

 
THOMAS R. WELCH, late of Uniontown, 
Fayette County, PA  (2) 

 Co-Executors: Thomas H. Welch and  
 Lynn Dupain 

 c/o Casini & Geibig, LLC 

 815B Memorial Boulevard 

 Connellsville, PA  15425 

 Attorney: Jennifer M. Casini  
_______________________________________ 

 
MARY LEE YOUNKIN, late of Connellsville, 
Fayette County, PA  (2) 

 Co-Executors: Joseph A. Acey and  
 Erika Shedlock 

 c/o Casini & Geibig, LLC 

 815B Memorial Boulevard 

 Connellsville, PA  15425 

 Attorney: Jennifer M. Casini  
_______________________________________ 

RUTH E. BAUGHMAN, late of South Union 
Township, Fayette County, PA (1) 

 Personal Representative:  
 Timothy Neal Baughman 

 c/o Davis &amp; Davis 

 107 East Main Street 
 Uniontown, PA 15401 

 Attorney: Gary J. Frankhouser  
_______________________________________ 
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PATRICIA BEAL, late of Upper Tyrone 
Township, Fayette County, PA  (1) 

 Executor: Edward A. Beal 
 c/o 815A Memorial Boulevard 

 Connellsville, PA 15425 

 Attorney: Margaret Z. House  
_______________________________________ 

 
VINCENT J. FICARA, late of Uniontown, 
Fayette County, PA  (1) 

 Executrix: Teresa E. Ficara 

 c/o 84 East Main Street 
 Uniontown, PA 15401 

 Attorney: Vincent M. Tiberi 
_______________________________________ 

 
MARIE MORGAN, a/k/a MARIE C. 
MORGAN, late of South Union Township, 
Fayette County, PA  (1) 

 Executrix: Cynthia Chesler 
 c/o Higinbotham Law Offices 

 68 South Beeson Boulevard 

 Uniontown, PA 15401 

 Attorney: James Higinbotham  
_______________________________________ 

 
DORIS RANDOLPH, a/k/a DORIS E. 
RANDOLPH, a/k/a DORIS EVELYN 
RANDOLPH, late of Menallen Township, 
Fayette County, PA (1) 

 Executor: Douglas Thomas 

 310 Diamond Road 

 Grove City, PA 16127 

 c/o Molloy Law, LLC  

 15 Woodland Center Drive 

 P.O. Box 687 

 Grove City, PA 16127 

 Attorney: Amy E. Molloy  
_______________________________________ 

 
HELEN J. STANISH, late of Washington 
Township, Fayette County, PA (1) 

 Executrix: Rose M. Young 

 106 Orchard Valley Lane 

 Harmony, PA 16037 

 c/o 823 Broad Avenue 

 Belle Vernon, PA 15012 

 Attorney: Mark E. Ramsier  
_______________________________________ 

 

 

 

 

 

 

 

 

 

NOTICE 

 

 Notice is hereby given that Articles of 
Incorporation for a Nonprofit Corporation have 
been approved and filed with the Department of 
State of the Commonwealth of Pennsylvania on 
November 3, 2022, for a Nonprofit Corporation 
known as TEAM IAN CHARITIES, INC.  
 Said Nonprofit Corporation has been 
organized under the provisions of the Business  
Corporation Law of 1988 of the Commonwealth 
of Pennsylvania.  
 The purpose or purposes of the Corporation 
are as follows:  
 To assist people with special needs and 
their families by developing and disseminating  
essential skills, knowledge, assistance and 
values through research, teaching and service 
and for any and all other lawful purpose for 
which a Nonprofit Corporation may be  
organized under the Nonprofit Corporation Laws 
of the Commonwealth of Pennsylvania  
including, but not limited to making 
distributions to organizations under Section 501
(c)(3) of the Internal Revenue Code ( or the 
corresponding section of any future Federal Tax  
Code).  
 

Joseph M. George, Esquire 

92 East Main Street 
Uniontown, PA 15401 

_______________________________________ 
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IN THE COURT OF COMMON PLEAS OF FAYETTE COUNTY, 
PENNSYLVANIA 

CIVIL DIVISION 

 

THE BOROUGH OF POINT MARION, : 
  Plaintiff,        : 
          :  
 vs.         :  

           : 
DANIEL T. SAVINO,     : No.  2686 of 2019, G.D. 
   Defendant.       : Honorable Nancy D. Vernon  

 

OPINION AND ORDER 

 

VERNON, J.                 December 14, 2022 

 

 Before the Court is a Complaint in Ejectment and Trespass filed by Plaintiff the 
Borough of Point Marion against Defendant Daniel T. Savino, involving a twenty-foot 
alley that bisects property owned by Savino in Point Marion, Fayette County, Pennsyl-
vania. The Borough alleged that on or about November 2017, Savino built and main-
tained an exterior wall that extended approximately fourteen feet into its alleyway. Ac-
cording to the Borough, Savino has refused to remove the wall from the right-of-way or 
pay the Borough for the expense of relocating the alley. 
 

 By way of Answer and New Matter, Savino admitted that he built a retaining wall 
on his property and specifically denied that the Borough maintains the twenty-foot alley 
that bisects his property, alleging to the contrary that the Borough has never maintained 
the alley since he purchased the property adjacent to both sides of the alley. 
 

 In his New Matter, Savino alleged that he purchased a home in Point Marion Bor-
ough in or around 1988, and that since that time an unopened, unimproved, never used 
paper alley was located next to his home. In 2016, a tree in the alley was struck by light-
ning and for service and safety reasons, Savino removed the dead tree from the alley. As 
a result of the tree removal, Savino alleged that he began to experience water runoff and 
to redirect the water, he constructed a retaining wall in the alley. Savino further alleges 
that he maintained the alley by clearing snow and debris so that he could utilize the al-
ley as a driveway without prior complaint or exception from the Borough. According to 
Savino, the Borough never used the alley as a roadway and instead instituted legal ac-
tion to harass and distress him. Savino alleges that his use of the alley has been actual, 
continuous, exclusive, visible, notorious, distinct and hostile for a period in excess of 
twenty-one years. 
 

 Following bench trial, we make the following: 
 

 

 

JUDICIAL OPINION 
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FINDINGS OF FACT 

 

 Joseph O. Elwell, Jr., a registered surveyor for Polestar Engineering, testified for 
the Borough and was recognized by the Court as an expert in the field of surveying. 
Elwell performed a survey of the Savino property, including the alleyway in dispute, in 
November 2017. See, Exhibit 1. Elwell testified that the alley is twenty-foot wide and 
that the wall built by Savino juts out between fourteen and fifteen feet into the alley. 
Savino owns the property on both sides of the alley. According to Elwell, the alley is 
laid out, but not named on the Survey and Plan of Lots for Point Marion, PA prepared 
by T. J. Keiser, recorded February 8, 1915. See, Exhibit 2. Under cross-examination, 
Elwell testified that he has no knowledge whether the alleyway was maintained by the 
Borough for the prior thirty-four years. 
 

 Daniel Schmidt, of Gibson Thomas Engineering, was certified as an expert in the 
field of engineering. Gibson Thomas is the engineering firm employed by the Borough 
and Schmidt inspected the Savino property. Schmidt testified to a retaining wall on the 
alleyway near the Savino house. The Borough admitted into evidence pictures of the 
retaining wall and alley. See, Exhibit 5. 
 

 Schmidt testified that the turning radius of a snowplow would not fit through the 
alleyway and that it would not be cost effective for the Borough to widen the alley. 
Schmidt admitted that he did not know the measurements between the utility wall and 
corner to determine if a vehicle could turn. Schmidt did not see any run-off water issues 
in the area during his one-day visit and testified that a retaining wall would divert the 
water away from Savino’s house. 
 

 Mitchell Cottrell, has resided for twenty-eight years in the Borough and is a Coun-
cilman. Cottrell explained that the stone wall on Prospect Street, perpendicular to the 
alley, acts as a guardrail and further impacts the ability to turn into the alley because of 
Savino’s retaining wall. Cottrell testified that “there’s no alley left” because of Savino’s 
wall.  
 

 The Borough presented a picture at the intersection of Prospect Street and the alley 
with a handmade sign stating, “NOT A THROUGH STREET.” Cottrell testified that the 
Borough never granted permission to Savino to erect the sign or to block the alley. Ac-
cording to Cottrell the roadway from Prospect to the alley should be open to the public 
but he does not know whether it is traversable because of Savino’s wall. Cottrell testi-
fied that “to the best of his knowledge” the Borough maintained the alleyway including 
snowplowing, graveling, and whatever needed to be done. The Borough receives liquid 
fuel funds for 0.33 miles including the contested portion of the alleyway. 
 

 Carl Ables testified that he has been the Mayor of Point Marion for twelve years. 
Ables testified that prior to Savino erecting the wall that the Borough maintained the 
alley. Ables testified that “when the Borough guys weren’t there” that he would plow 
the alley and that he placed gravel in potholes. According to Ables, this was over 
Christmas day. Ables denies that the alley was a paper alley. Ables also denied that the 
“Not a Through Street” hand painted sign was sanctioned by the Borough and denied 
that Savino had Borough permission to build a wall in the alley. Ables testified that res-
cue vehicles need to be able to traverse but the alley is not passable. Ables also serves as 
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a firefighter and testified that fire engines could not “get back through there” in case of 
emergency. Under cross-examination, Ables testified that he plowed the road in the year 
2012 or 2013 and the following season deposited gravel on the alleyway. 
 

 Savino inquired of Ables if there is a reason to access the alley to which Ables re-
sponded “we have to access it … there was an alley there.” Ables mentioned another 
residence and a vacant house that would be accessible through the alley but did not tes-
tify that the alley is the only means of access to these two houses. 
 

 Daniel Savino represented himself at the nonjury trial and testified on his own be-
half. He resides parttime at 10 Prospect Street, Point Marion, and parttime in Union-
town, Fayette County. Savino testified that he erected the wall to save his property from 
stormwater and sewage runoff. According to Savino, the alleyway is a paper alley hav-
ing never been maintained by the Borough. Savino owns the property on each side of 
the alley. Savino stated that the only other property accessible by the alley is an aban-
doned house. Savino testified that he can traverse the alley even with the retaining wall 
and that it is accessible from either direction. Savino testified that he drives down the 
alley when his neighbors block access from Prospect Street, which happens frequently. 
 

 Savino testified that a sidewalk and wall previously jutted ten feet out into the alley 
and that he removed them prior to erecting the new retaining wall in dispute. Savino 
admitted into evidence sixty-nine pictures and described for the Court what each image 
depicts. See, Exhibit B. 
 

 Savino testified that prior to installing the wall, water would gush towards his 
house. He has put gravel and concrete in the alley, but it did not resolve the issue until 
he installed the retaining wall. Savino testified that he installed the retaining wall some 
time in 2016. Savino further testified that he maintained the alley by fixing the gravel 
when it would wash out and by removing a dead tree that fell onto the alley. Savino 
denied that the Borough has ever maintained the portion of the alley abutting his par-
cels. 
 

 The Borough called Carl Ables as a rebuttal witness who testified it would cost the 
Borough a significant amount of money to move the alley. The expenses would include 
engineering, contracting, and utility costs. Ables testified that the alley had asphalt and 
it was plowed prior to the erection of Savino’s wall, but no dates were given. Ables tes-
tified the alley was maintained “where it was at” and that he personally plowed the al-
ley. 
 

 The Borough admitted into evidence the most recent deed depicting Savino’s own-
ership being recorded, pursuant to his divorce, from Daniel T. Savino and Betty W. 
Savino, husband and wife, to Daniel T. Savino on September 20, 2006, recorded in Rec-
ord Book 2006, Page 1991, in the Recorder of Deeds of Fayette County. See, Exhibit 6. 
In testimony, Savino testified that he has owned this property for thirty-four years. The 
Court takes judicial notice of prior deeds of record in the Recorder of Deeds of Fayette 
County detailing Savino’s continuous ownership of this property beginning on October 
6, 1989, by way of Deed from Thomas O’Brien to Daniel T. Savino and Jennifer L. 
Savino, recorded in Record Book 611, Page 166. 
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DISCUSSION 

 

 In its Complaint, the Borough filed counts of ejectment and trespass against Savino 
for his blocking the alleyway with the retaining wall. “Ejectment is an action filed by a 
plaintiff who does not possess the land but has a right to possess it, against a defendant 
who has actual possession.” Siskos v. Britz, 790 A.2d 1000, 1006 (Pa. 2002). 
“‘Ejectment is a possessory action only, and can succeed only if the plaintiff is out of 
possession, and [the plaintiff] has a present right to immediate possession.’” Id. [quoting 
Brennan v. Shore Bros., 110 A.2d 401, 402 (Pa. 1955)]. An ejectment action differs 
from a quiet title action in that quiet title serves to determine the relative and respective 
rights of all potential title holders. Id. In contrast, ejectment determines the immediate 
rights as between the plaintiff and the defendant. Id. Therefore, to prevail in an eject-
ment action, “the plaintiff must show title at the commencement of the action and can 
recover, if at all, only on the strength of his own title, not because of weakness or defi-
ciency of title in the defendant.” Hallman v. Turns, 482 A.2d 1284, 1287 (Pa.Super. 
1984). If a plaintiff in ejectment has presented at trial prima facie evidence that it has 
title to the property at issue, the burden then shifts to the defendant, unless the plaintiff’s 
proof necessarily defeats the plaintiff’s claim of title. Dunn v. Milanovich, 152 A. 757, 
758 (Pa. 1930). Conversely, if the plaintiff’s claimed chain of title is faulty, the plaintiff 
has not shown a prima facie case, and the plaintiff's ejectment case fails. Faux v. Cooke, 
163 A. 384, 385 (Pa.Super. 1932).  
 

 By way of evidence presented, the Borough has established record title to a twenty-

foot alley that bisects the parcels owned by Savino. This evidence includes the Survey 
and Plan of Lots for Point Marion, PA prepared by T. J. Keiser, recorded February 8, 
1915, and the survey of the properties performed by Polestar Engineering detailing the 
alley having been laid out for public use. See, Exhibits 1 and 2. The supporting evidence 
also includes the deeds of record conveying property to Savino which clearly reserved a 
twenty-foot alley between the two parcels of land.  
 

 Similarly, the tort of trespass protects interests in the possession of property. Liabil-
ity for the common-law tort of trespass arises from the intentional entry upon the land of 
another without privilege to do so; a trespass occurs, in other words, when a person who 
is not privileged to do so intrudes upon land in possession of another, whether willfully 
or by mistake. Klein v. Madison, 374 F. Supp. 3d 389 (E.D. Pa. 2019) (applying Penn-
sylvania law); Briggs v. Southwestern Energy Production Company, 224 A.3d 334 (Pa. 
2020); McDonald v. CNX Gas Company, LLC, 240 A.3d 917 (Pa.Super. 2020).  
 

 As record title owner, the Borough has established a prima facie case for ejectment 
and trespass. Despite the Borough establishing these elements, Savino alleges owner-
ship of the alley by adverse possession. Where one party shows good paper and record 
title, and the other asserts a title by adverse possession, the burden is upon the latter to 
prove every element of adverse possession. Camp Chicopee v. Eden, 154 A. 305 (Pa. 
1931); Hershey v. Poorbaugh, 21 A.2d 434 (Pa.Super. 1941). Where one of the parties 
claims title by adverse possession, that party has the burden of proving every element 
necessary to show adverse possession. Conneaut Lake Park v. Klingensmith, 66 A.2d 
828 (Pa. 1949). 
 

 Adverse possession is an extraordinary doctrine that permits one to achieve owner-
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ship of another’s property by operation of law; accordingly, the grant of this extraordi-
nary privilege should be based upon clear evidence. Flannery v. Stump, 786 A.2d 255 
(Pa.Super. 2001). One who claims title by adverse possession must prove that he or she 
had actual, continuous, exclusive, visible, notorious, distinct, and hostile possession of 
the land for 21 years. Recreation Land Corp. v. Hartzfeld, 947 A.2d 771 (Pa.Super. 
2008). Each of the elements of adverse possession must exist in a claim of an ownership 
interest under the doctrine of adverse possession; otherwise, the possession will not con-
fer title. Johnson v. Tele-Media Co. of McKean County, 90 A.3d 736 (Pa.Super. 2014). 
One who occupies land adversely for the prescriptive period gains an absolute, marketa-
ble title with the attendant right of possession, which title may be divested only in the 
manner in which title acquired by formal grant or conveyance may be divested, and it is 
not lost by neglecting to keep up possession. Plauchak v. Boling, 653 A.2d 671 
(Pa.Super. 1995). 
 

 Generally, to support a claim or defense based on adverse possession, nothing short 
of an actual possession, continued permanently, will be sufficient to take away from the 
owner the possession that the law attaches to legal titles. Flickinger v. Huston, 435 A.2d 
190 (Pa.Super. 1981). The determination of what constitutes actual possession of the 
property for the purposes of adverse possession depends on the facts of each case, and 
to large extent on the character of the premises. Watkins v. Watkins, 775 A.2d 841 
(Pa.Super. 2001). “Actual possession” of land for the purposes of adverse possession is 
dominion over the land; it is not equivalent to occupancy. There is no fixed rule by 
which the “actual possession” of real property by an adverse possession claimant may 
be determined in all cases. Id. The requirements for actual possession of a property for 
purposes of adverse possession will necessarily vary based on the nature of the property. 
Recreation Land Corp., supra. 
 

 Savino properly pled a claim for adverse possession in his New Matter by alleging 
that he has been in actual, continuous, exclusive, visible, notorious, distinct, and hostile 
possession of the alley for a period in excess of twenty-one years. Here, the testimony 
adduced at trial establishes that Savino has exercised such dominion and control over 
the alley to be declared as the legal and equitable owner of this tract. 
 

 Savino testified credibly that the Borough has not maintained the portion of the 
alley that bisects his lands. Savino further testified, and the Court accepts as true, that he 
removed a prior wall from the same area prior to erecting the retaining wall now in dis-
pute. The Court further finds credible that Savino, and Savino alone, has maintained the 
alley by placing gravel and concrete and by removing a dead tree that had fallen. 
Savino’s maintenance is supported by the sixty-nine pictures that he placed into evi-
dence. 
 

 The Court has taken judicial notice that Savino’s ownership of the parcels on either 
side of the alley began on October 6, 1989. The statutory period for title of the alley to 
vest in Savino for adverse possession occurred in October 2010, well prior to the instant 
litigation instituted regarding the retaining wall in December 2019. 
 

 As to exclusive use, a claimant’s possession need not be absolutely exclusive; ra-
ther, it need only be the type of possession which would characterize an owner’s use. 
Glenn v. Shuey, 595 A.2d 606 (Pa.Super. 1991). Here, the only testimony presented by 
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the Borough regarding use of the alley was through Mayor Carl Ables who testified that 
he plowed the alley in 2012 or 2013 over Christmas when the borough maintenance 
employees were not working and that the following season, he placed gravel in a pot-
hole. Even if this testimony were credible, the year 2012 or 2013 was well after Savino 
established adverse possession of the alley. The Borough failed to present any testimony 
that regular, routine maintenance occurred in the alley. The Borough’s plowing by the 
Mayor once or twice does not overcome the exclusive nature for which Savino utilized 
the lands. Savino’s use of the land is consistent with the type of possession which would 
characterize an owner’s use of an alleyway for ingress and egress and general mainte-
nance. 
 

 The elements of visible and notorious are easily met here where a wall was previ-
ously in the alley and was replaced with a retaining wall and by Savino’s general up-
keep of the alley. 
 

 The final element of adverse possession – hostility – is one of art and does not 
mean ill will or hostility, but simply implies an assertion of ownership rights which are 
adverse to those of the true owner and all others. Brennan v. Manchester Crossings Inc., 
708 A.2d 815 (Pa.Super. 1998). Further, if all elements of adverse possession are estab-
lished, the element of hostility is implied. Id.  
 

If an adverse use is rendered permissive simply because the true owner who is 
aware of the adverse use does not expressly object, we must question when, if ever, 
an adverse possession claim would be successful. It is the continuation of the hos-
tile use by the adverse possessor in the face of the true owner’s knowledge which is 
the very essence of an adverse possession claim. Simply, the true owner must af-
firmatively act to interrupt the adverse possessor’s use of the property. […] He can-
not sit passively, knowing of the adverse use and, then, claim to have given permis-
sion implicitly to the adverse possessor by his failure to object. Permission is an act 
of commission, not omission.  

Id. at 823. 
 

 Here, the Borough presented no affirmative actions it took prior to 2010, or even 
until this litigation in 2019, that would have interrupted the Savino’s use of the alley. 
We conclude Savino has established the element of hostility and has proven that he ex-
ercised such dominion and control over the alley, adverse to all others, to now be de-
clared as the legal and equitable owners in fee simple of those portions of the alley 
which bisect his lands. 
 

 The last remaining consideration, which was not raised by either party, is the ability 
of Savino to adversely possess the Borough’s land. Where land is given for the use of 
the public there must be a dedication to such use and an acceptance thereof before the 
rights of the public become vested, and such dedication and acceptance must be done in 
a timely manner. Pistner Bros., Inc. v. Agheli, 518 A.2d 838 (Pa.Super. 1986). Title by 
adverse possession may be acquired in the land dedicated for a public street or highway 
that never was accepted. Scott v. Donora Southern R. Co., 72 A. 282 (Pa. 1909); Dulany 
v. Bishoff, 67 A.2d 600 (Pa.Super. 1949); Borough of Edgeworth v. Lilly, 565 A.2d 852 
(Pa.Commw. 1989). The Borough presented no evidence that the twenty-foot alleyway 
bisecting Savino’s property was ever accepted for public use by the Borough. 
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 A “street becomes public when it is (1) dedicated to public use and (2) accepted by 
the municipality.” Leininger v. Trapizona, 645 A.2d 437, 440 n. 1 (Pa.Cmwlth. 1994). If 
the street is not accepted within twenty-one years, “the land is discharged from such 
servitude, and the dedicated portion of it has entirely lost its character as a public 
street.” Rahn v. Hess, 106 A.2d 461, 463–64 (Pa. 1954). 
 

 We must first determine whether the road and alley in this case were dedicated to 
public use. “Any act of the owner which clearly indicates an intention to dedicate is 
sufficient, and the offer may be express or implied by acts, deeds, plots or plans.” Tobin 
v. Radnor Tp. Bd. of Comm’rs, 597 A.2d 1258, 1264 (Pa.Cmwlth. 1991). 
“Incorporation of streets and alleys into a plan, recorded or unrecorded, constitutes an 
offer to dedicate the streets and alleys for use by the public.” Ott v. Reager, 459 A.2d 
1272, 1275 (Pa.Super. 1983). The Survey and Plan of Lots for Point Marion, PA pre-
pared by T. J. Keiser, recorded February 8, 1915, lays out the alley showing that it was 
dedicated to public use.  See, Exhibit 2.  
 

 However, the record is devoid of any evidence that the Borough accepted the dedi-
cation. “An acceptance of a dedication of a street by a municipality may be implied as 
well as express, and may be established by showing acts of dominion over or control of 
the street by proper authorities.” Wensel v. Twp. of N. Versailles, 7 A.2d 590 (Pa.Super. 
1939). The Borough presented no evidence, implied or express, that the alley was ever 
accepted by it for public use. The lack of acceptance for public use permits Savino to 
adversely possess that portion of the alley that bisects his adjoining lands. Although not 
raised in the pleadings or before the Court, as an alternative disposition, we must note 
that where a street has been dedicated to public use and the public does not accept the 
dedication, if the side of the street is a boundary in the deed for abutting land, the own-
ers of this abutting land take title to the center line of the street. Rahn, 106 A.2d 461, 
463–64. 
 

 WHEREFORE, we will enter the following Order. 
 

ORDER 

 

 AND NOW, this 14th day of December, 2022, following a non-jury trial on the 
Borough of Point Marion’s action in ejectment and trespass and Defendant Daniel T. 
Savino’s claim of adverse possession as to the disputed alley, it is hereby ORDERED 
and DECREED that judgment is entered in favor of and Defendant Daniel T. Savino 
and that and Defendant Daniel T. Savino is declared the fee simple owner of that por-
tion of the twenty-foot wide unnamed alley that bisects his lands as described on that 
certain Deed from Daniel T. Savino and Betty W. Savino, husband and wife, to Daniel 
T. Savino on September 20, 2006, recorded in Record Book 2006, Page 1991, in the 
Recorder of Deeds of Fayette County 

 

 

          BY THE COURT, 
          NANCY D. VERNON, JUDGE 

 

 ATTEST: 
 Prothonotary 
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