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COMMONWEALTH of PENNSYLVANIA vs. MICHAEL T. DEGILIO,
DEfENAANT...uvviiiiieiieiiie e 1

Criminal Law—Involuntary Deviate Sexual Intercourse/Indecent As-
sault—Element of Forcible Compulsion—Lack of Consent Alone Insuffi-
cient—Sufficiency of the Evidence—Weight of the Evidence—Competency
to Stand Trial—Inability to Recall Key Events—Propriety of Post-Sentence
Hearing to Determine Defendant’s Competency

COURT CALENDAR
Week of March 14

Court Calendar Submitted: March 2, 2016
For updates and revisions, check courthouse webpage:
www.carboncourts.com

Criminal

Chairman Engler, Jean A, Esq.

Thursday, March 17

8:30 AM

1 Formal Com. v. Rex, J.C. (Miller, Pro Se) 16-0037
Arraignment

2 Formal Com. v. Bowman, G.D. (Hatton, Pro Se) 16-0073
Arraignment

1:00 PM

3 Formal Com. v. Getter, R.D,, Jr. (Gazo, Pro Se) 16-0171
Arraignment

Judge Matika, Joseph J., Hon.

Tuesday, March 15

9:00 AM

4 Init. Perm. Restricted Case Caption (Unassigned) 15-0025
Rev. Hrg.

5 Permanency Restricted Case Caption (Unassigned) 10-0008
Rev. Hrg.

6 Permanency Restricted Case Caption (Rice) 13-0034
Rev. Hrg.

7 Permanency Restricted Case Caption (Unassigned) 14-0015
Rev. Hrg.

8 Permanency Restricted Case Caption (Combi) 14-0020
Rev. Hrg.

9 Permanency Restricted Case Caption (Combi) 14-0021

Rev. Hrg.
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10 Permanency Restricted Case Caption (Combi) 14-0022
Rev. Hrg.

11 Permanency Restricted Case Caption (Frycklund) 15-0005
Rev. Hrg.

12 Permanency Restricted Case Caption (Combi) 15-0006
Rev. Hrg.

13 Init. Perm. Restricted Case Caption (Combi) 15-0027
Rev. Hrg.

14 Adjudicatory Restricted Case Caption (Combi) 15-0028
Hrg.

15 Adjudicatory Restricted Case Caption (Combi) 16-0003
Hrg.

16 Adjudicatory  Restricted Case Caption (Combi) 16-0004
Hrg.

17 Adjudicatory Restricted Case Caption (Combi) 16-0005
Hrg.

Friday, March 18

1:15PM

18 Adjudicatory ~ Restricted Case Caption (Perilli, Nanovic) 14-0112
Hrg.

Judge Nanovic, Roger N., II, Hon.

Monday, March 14

9:00 AM

19 Adjudicatory  Restricted Case Caption (Riegel) 15-0059
Hrg.

20 Adjudicatory Restricted Case Caption (Mottola) 15-0075
Hrg.

21 Adjudicatory  Restricted Case Caption (Mottola) 15-0088
Hrg.
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22 Adjudicatory
Hrg.

23 Adjudicatory
Hrg.

24 Adjudicatory
Hrg.

25 Adjudicatory
Hrg.

26 Delinquency
Disp. Rev. Hrg.

27 Delinquency
Placement Rev.

28 Delinquency
Placement Rev.

29 Delinquency
Placement Rev.

30 Adjudicatory
Hrg.

31 Adjudicatory
Hrg.

32 Adjudicatory
Hrg.

33 Adjudicatory
Hrg.

34 Delinquency
Disp. Rev. Hrg.

35 Delinquency
Disp. Rev. Hrg.

36 Adjudicatory
Hrg.

37 Delinquency
Placement Rev.

38 Delinquency
Disp. Rev. Hrg.

39 Delinquency
Disp. Rev. Hrg.

1:15PM

40 Adjudicatory
Hrg.

41 Misc. Court

Tuesday, March 15

9:00 AM

42 Sentencing

43 Sentencing

4 Sentencing

45 Sentencing

46 Sentencing

47 Sentencing

48 Sentencing

49 Sentencing

50 Sentencing

51 Sentencing

52 Sentencing

53 Sentencing

54 Sentencing

55 Sentencing

56 Sentencing

57 Sentencing

58 Sentencing

59 Sentencing

60 Sentencing

61 Sentencing

Restricted Case Caption
Restricted Case Caption
Restricted Case Caption
Restricted Case Caption
Restricted Case Caption
Restricted Case Caption
Restricted Case Caption
Restricted Case Caption
Restricted Case Caption
Restricted Case Caption
Restricted Case Caption
Restricted Case Caption
Restricted Case Caption
Restricted Case Caption
Restricted Case Caption
Restricted Case Caption
Restricted Case Caption

Restricted Case Caption

Restricted Case Caption

Restricted Case Caption

Com. v. Kuhn, N.B.
Com. v. Green, R.A.
Com. v. Green, R.A.
Com. v. Brown, R.
Com. v. Jennings, B.T.
Com. v. Brogan, D.J.
Com. v. Newhart, T.L.
Com. v. Pazienza, RM.
Com. v. Evans, J.A.
Com. v. Brown, R.
Com. v. Brown, RM.
Com. v. Bodnar, J.
Com. v. Stoeckel, D.J.
Com. v. Green, R.A.
Com. v. Lassel, S.R.
Com. v. Faison, C.D.
Com. v. Brogan, D.J.
Com. v. Brogan, D.J.
Com. v. Haydt, S.E.
Com. v. Leslie, JJW.

3

(Mottola)

(Mottola)

(Mottola)

(Perilli, Mottola)
(Modrick, Frycklund)
(Perilli, Mottola)
(Perilli, Mottola)

(Perilli, Mottola)

(Perilli, Weaver)

(Modrick, Mottola)
(Perilli, Mottola)
(Perilli, Mottola)
(Perilli, Mottola)
(Modrick, Mottola)

(Perilli, Mottola)

(Perilli, Nahas)

(Perilli, Mottola)

(Miller, Levy)
(Perilli, Rapa)
(Perilli, Rapa)
(Hatton, Mottola)
(Perilli, Levy)
(Miller, Olexa)
(Engler, Unassigned)
(Gazo, Weaver)
(Miller, Laputka)
(Hatton, Mottola)
(Hatton, Mottola)
(Greek, Mousseau)
(Greek, Mousseau)
(Miller, Mousseau)
(Miller, Rapa)
(Greek, Mousseau)
(Gazo, Olexa)
(Miller, Olexa)
(Hatton, Unassigned)
(Miller, Unassigned)

15-0087

15-0080

15-0066

15-0042

13-0118

11-0086

11-0133

14-0128

15-0053

15-0048

15-0018

15-0072

13-0010

14-0109

15-0019

15-0026

14-0103

13-0021

15-0010

15-0029

15-1378
15-0669
15-0663
12-1171
15-1223
15-1149
14-0426
15-1344
15-1354
13-0772
13-0777
15-1041
15-1239
15-1075
15-0683
13-0524
15-1059
15-1150
15-1331
13-1152
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Com.
Com.
Com.
Com.
Com.
Com.

Com.

Com.

Com.

Com.

Com.

Com.

Com.

Com.

Com.
Com.
Com.
Com.
Com.

Com.
Com.

Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.

62 Sentencing
63 Sentencing
64 Sentencing
65 Sentencing
66 Sentencing
67 Sentencing
1:15PM
68 Sentencing
Friday, March 18
9:00 AM
69 Pet. Revoke
ARD
70 Pet. Revoke
Parole
71 Pet. to Revoke
Parole
72 Pet. to Revoke
Probation
73 Pet. to Revoke
Probation
74 Pet. Revoke
Probation
75 Pet. to Revoke
Parole
76 Pet. to Revoke
Probation
77 Pet. Revoke
Probation
78 Pet. Revoke
Parole
79 Pet. Revoke
Probation
80 Pet. Revoke
Parole
1:15PM
81 Omnibus
Pre-Tr. Mot.
Judge Serfass, Steven R., Hon.
Monday, March 14
9:00 AM
82 Summaries
83 Summaries
84 Summaries
85 Summaries
86 Summaries
1:15PM
87 Pre-Tr. Mot.
88 Argument
Tuesday, March 15
1:15PM
89 Sentencing
90 Sentencing
91 Sentencing
92 Sentencing
93 Sentencing
94 Sentencing
95 Sentencing
96 Sentencing
Thursday, March 17
9:00 AM
97 Plea Court

Com.

V.

R I I

Miller, J.M., IIT

v,
v. Evans, J.A.
V.
v
v
A%

Leslie, J.W.

. McKittrick, M.L.
. Wolfe, EJ.
. Mesa, J.L.

Hedmeck, D.M.

O’Malley, P.

. Damore, ].J.

Hartman, C.N.

. Hauser, T.J.

. Causey, RJ.

. Stevens, R.E., Jr.
. Hartman, C.

. Hunsicker, T.S.

Everitt, A.

. DiBonifazio, D.J.

Stevens, R.E.

. Fochtman, L.T., Jr.

. Klingel, N.A.

Feltham, J.K.
Kiefer, D.J.
Fisher, M.B.
Stier, P.J.
Mertz, K.L.

Porambo, C.J.
Porambo, C.J.

Grammes, B.M.
Cantelmi, N.J.
Smith, C.M.
McHugh, F.X., III
Mann, S.A.
Cantelmi, N.J.
Foster, K.M.
Dieter, M.S.A.

Snyder, ].M.

4

(Greek, Unassigned)
(Miller, Laputka)
(Perilli, Unassigned)
(Engler, Frycklund)
(Engler, Mottola)
(Greek, Mottola)

(Miller, Rapa)

(Hatton, Unassigned)
(Modrick, Unassigned)
(Hatton, Unassigned)
(Miller, Mottola)
(Gazo, Unassigned)
(Miller, Unassigned)
(Hatton, Mousseau)
(Engler, Mottola)
(Greek, Unassigned)
(Engler, Unassigned)
(Miller, Unassigned)

(Perilli, Unassigned)

(Miller, Jordan)

(Hatton, Unassigned)
(Hatton, Viglione)

(Hatton, Unassigned)
(Hatton, Unassigned)
(Hatton, Unassigned)

(Hatton, Gough)
(Hatton, Gough)

(Gazo, Levy)
(Engler, Levy)
(Dobias, Mousseau)
(Miller, Levy)
(Miller, Levy)
(Engler, Levy)
(Greek, Mills)
(Greek, Rapa)

(Greek, Unassigned)

15-0754
15-1355
15-1027
15-0840
14-0102
09-0706

14-0911

14-0684

14-0779

13-0868

15-0688

10-0221

14-1080

13-1127

14-0949

13-0433

11-0608

15-0076

13-0503

15-1381

16-0002
16-0006
16-0005
16-0007
16-0003

14-0966
14-0966

15-0017
15-0811
15-0049
15-0980
15-1138
15-1298
15-0489
15-0552

15-1439
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98 ARD Court
99 Plea Court
100 Plea Court
101 ARD Court
102 ARD Court
103 Plea Court
104 Plea Court
105 Plea Court
106 ARD Court
107 Plea Court
108 Plea Court
109 Plea Court
110 ARD Court
111 Plea Court
112 ARD Court
113 Plea Court
114 Plea Court
115 ARD Court
116 Plea Court
117 Plea Court
118 Plea Court
119 Plea Court
120 Plea Court
121 Plea Court
122 Plea Court
123 Plea Court
124 ARD Court
125 Plea Court
126 Plea Court
127 Plea Court
128 Sentencing
129 Plea Court
130 Plea Court
131 Plea Court
132 ARD Court
1:15PM

133 Plea Court
134 Plea Court
135 ARD Court
136 ARD Court
137 Plea Court
138 Plea Court
139 Plea Court
140 Plea Court
141 ARD Court
142 Plea Court
143 Plea Court
144 ARD Court
145 Plea Court
146 ARD Court
147 ARD Court
148 Plea Court
149 Plea Court
150 Plea Court
151 Plea Court
152 Plea Court
153 ARD Court
154 ARD Court
155 Plea Court
156 Plea Court
Friday, March 18
9:00 AM

157 Pet. to Mod.

Com
Com.

Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.

Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.
Com.

Com.

.V
.V
V.

9928999222898 d28888882888gdgg243¢%

S8 dddddddddddddddgggsgs

. Conklin, S.M.

. Smith, KM.

. Roth, KM.
Rider, H.A.
Traub, N.
Conner, J.L.
Hyska, M.M.
Wolfe, H.E.
Sharbaugh, W.A., Jr.
Ortiz, R.

Smith, K.M.
Weaver, S.J.
Sullivan, M.A.
Moyer, ].M.
Mangual, B.D.
Fisher, R.D., Jr.
Regan, M.T, Jr.
Rex, J.C.

Shaw, D.

Ramos, E.

Moyer, ].M.
Weaver, S.J.
Plummer, T.L.
Steigerwalt, D.D.
Moyer, ]. M.

Chicas Madrid, A.A.
Schnell, CJ., Jr.
Smith, Q.S.
Hoppel, E.L.
Hoppel, E.L.
Shiller, N.M.
McFarland, H.T., Jr.
Bonetsky, D.E.
Bowman, G.D.

Meade, AJ.
Hupchick, J.J.
Praschnik, J.R.
Kaspern, C.J.
Hupchick, .M.
Anthony, G.C.
Graham, M.L.
Franick, D.M.
Serfass, L.A.
Bishop, M.J.
Kindrew, E.S.
Myrtle, K.A.
Smith, Z.D.
Costalas, P.M.
Spillane, D.T.
McGoldrick, D.P.
Fethiere, M.T.
Getter, R.D., Jr.
Kennedy, C.S.
Diacheysn, C.
Torres, L.A.
McKeone, M.D.
Kennedy, C.S.
Dieter, R.L.

Good, T.M.

5

(Greek, Pro Se)
(Gazo, Unassigned)
(Miller, Weaver)
(Hatton, Levy)
(Miller, Unassigned)
(Perilli, Unassigned)
(Miller, Rapa)
(Gazo, Modrick)
(Greek, Pro Se)
(Hatton, Unassigned)
(Gazo, Unassigned)
(Perilli, Gillen)
(Gazo, Sundmaker)
(Greek, Frycklund)
(Hatton, Levy)
(Gazo, Mousseau)
(Greek, Young)
(Miller, Pro Se)

McFarland, HW., III (Perilli, Rapa)

(Dobias, Levy)
(Miller, Cirillo)
(Greek, Frycklund)
(Miller, Gillen)
(Hatton, Stein)
(Miller, Levy)
(Greek, Frycklund)
(Miller, Pro Se)
(Miller, Levy)
(Miller, Unassigned)
(Hatton, Mottola)
(Perilli, Mottola)
(Gazo, Lampman)
(Miller, Mousseau)
(Miller, Levy)
(Hatton, Pro Se)

(Greek, David)
(Miller, Sundmaker)
(Miller, Frycklund)
(Greek, Unassigned)
(Miller, Sundmaker)
(Gazo, Vlossak)
(Perilli, Frycklund)
(Miller, Applebaum)
(Miller, Almonti)
(Miller, Gough)
(Miller, Unassigned)
(Engler, Unassigned)
(Miller, Pro Se)
(Miller, Vlossak)
(Greek, Unassigned)
(Miller, Pro Se)
(Perilli, Rapa)
(Gazo, Pro Se)
(Perilli, Waldron)
(Gazo, Jordan)
(Miller, Modrick)
(Perilli, Marchalk)
(Perilli, Waldron)
(Perilli, Gough)

(Miller, Frycklund)

15-1457
15-0780
15-1180
15-1335
15-0863
14-0081
16-0044
15-1406
15-1455
13-0386
15-0788
15-1228
15-1476
15-1231
16-0069
15-0738
15-1437
16-0037
15-1109
15-0400
15-0762
15-1230
15-0346
15-0527
15-0864
15-1232
15-1510
16-0180
14-0898
15-0306
15-0930
15-0294
15-1359
14-1135
16-0073

12-1148
15-1280
16-0060
15-0935
15-1279
16-0107
14-0402
15-0973
16-0049
16-0053
15-1070
15-0819
16-0054
16-0052
15-0934
15-1459
15-0242
16-0171
15-0918
16-0108
16-0047
14-1085
15-0919
16-0187

15-1373
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Com. v. Greene, R.J.
Com. v. Gonzalez, ].M.
Com. v. Gonzalez, ].M.

Com. v. Negron, W.E.
Com. v. Billings, T.R.

Com. v. Negron, W.E.
Com. v. Merenda, M.
Com. v. Feliz, E.

Com. v. Greene, RJ.

Com. v. Dolena, M.A.

Com. v. Ventura, R.
Com. v. Scott, EW.

Com. v. Craigie, S.M.

Com. v. Althouse, M.C.

Com. v. Takacs, D.
Com. v. Takacs, D.
Com. v. Ventura, R.A.

Com. v. Mack, H.G.

Com. v. Whilfford, S.R.

Com. v. Whilfford, S.R.

Com. v. Farley, M.D.

Com. v. Bartenope, J.E.
Com. v. Bartenope, J.E.
Com. v. Bartenope, J.E.
Com. v. Fisher, D.R.
Com. v. Stahler, K.G.
Com. v. Hontz, T.A.
Com. v. Bartenope, J.E.
Com. v. Hontz, T.A.
Com. v. Romanishan, T.A.
Com. v. Maldonado-
Hernandez, ].M.

Com. v. Osborn, B.A.

Civil

158 Omnibus
Pre-Tr. Mot.

159 Habeas Corp.
Pet.

160 Mot. Bill
Particular

161 Pet. for Parole

162 Pet. Work
Release

163 Pet. for Parole

164 Pet. for Parole

165 Omnibus
Pre-Tr. Mot.

166 Omnibus
Pre-Tr. Mot.

167 Habeas Corp.
Pet.

1:15PM

168 Pet. to Revoke
Parole

169 Pet. Revoke
Probation

170 Pet. Revoke
Parole

171 Pet. Revoke
ARD

172 Pet. to Revoke
Probation

173 Pet. to Revoke
Probation

174 Pet. to Revoke
Parole

175 Pet. Revoke
ARD

176 Pet. to Revoke
Parole

177 Habeas Corp.
Pet.

178 Pet. to Revoke
Probation

Probation Officer Wall, Tammy

Monday, March 14

9:00 AM

179 Hrg.

180 Hrg.

181 Hrg.

182 Hrg.

183 Hrg.

184 Hrg.

185 Hrg.

186 Hrg.

187 Hrg.

188 Hrg.

189 Hrg.

Monday, March 14

Master Feldman, Samuel F., Esq.

10:00 AM

1 Complnt. /Pet.

for Cust.

(Miller, Collins)
(Perilli, Weaver)
(Perilli, Weaver)

(Miller, Pro Se)
(Gazo, Mousseau)

(Miller, Pro Se)
(Greek, Unassigned)
(Bonesch, Collins)
(Miller, Collins)

(Perilli, Levy)

(Dobias, Mottola)
(Gazo, Unassigned)
(Dobias, Mottola)
(Miller, Unassigned)
(Miller, Unassigned)
(Miller, Unassigned)
(Hatton, Mottola)
(Gazo, Unassigned)
(Gazo, Watkins)
(Gazo, Watkins)

(Mottola, Unassigned)

(Greek, Vlossak)
(Greek, Vlossak)
(Greek, Unassigned)
(Engler, Mousseau)
(Miller, Unassigned)
(Modrick, Rapa)
(Greek, Unassigned)
(Miller, Saurman)
(Greek, Rapa)
(Gazo, Unassigned)

(Modrick)

Phillips, C. (Sebelin) v. Phillips, R. (Pro Se)

15-1053

15-0989

15-0989

15-1514
15-1407

15-1513
14-0035
15-0627
15-1054

15-0596

12-1106

13-0707

13-0378

15-0446

14-0436

14-0441

09-0503

14-0070

13-0631

13-0631

13-1087

11-0069
11-0068
11-0066
14-0658
14-1133
15-0257
11-0065
13-0759
15-0374
15-1414

14-0506

15-2239
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2 Pre-Tr. Conf. Pettis, M.R. (Rudas) v. Pettis, S.A. (Pro Se) 10-0687
3 Pet./Comp.to  Arnold, BJ. (Marchalk) v. Arnold, A.S. (Pro Se) 01-1438
Mod. Cust.
4 Pet./Comp. to  Dieter, G.G. (Pro Se) v. Urban, R.A. (Pro Se) 13-0357
Mod. Cust.
11:00 AM
5 Pet./Comp. to  Lux, A.L. (Walbert) v. Lux, N.T. (Pro Se) 14-1047
Mod. Cust.
6 Pet./Comp. to  Thompson, E. (Pro Se) v. Weirich, M. (Pro Se) 15-1906
Mod. Cust.
7 Pet./Comp. to  Musmacher, T. (Pro Se) v. Rey, T.]J., Sr. (Pro Se) 15-2107
Mod. Cust.
Judge Matika, Joseph J., Hon.
9:00 AM
8 Pre-Tr. Conf. Strockyj, R. (Zettlemoyer) v. Nothstein, W.E. (Shay) 13-1985
9 Pre-Tr. Conf. Storm, S. (Abrahamsen) v. Vacation Charters Ltd. 14-0371
(Connor)
10 Pet. to Appeal ~ Trader, J. (Roberti) v. Board of Assessment (Frycklund) 15-3008
Tax Assess.
1:15PM
11 Pet. Prel. Injunc. Mahoning Township (Nanovic) v. PKR Enterprises LLC ~ 15-2949
(Rapa)
Tuesday, March 15
Chairman Nanovic, James R., Esq.
9:00 AM
1 Arbitration Portfolio Recovery Associates (Janello) v. Thomas, J. 15-1021
Ready (Greek)
Chairman Yurchak, Cynthia S., Esq.
1:15PM
2 Arbitration Pulitano, P. (Mansour) v. M4 Holdings LLC (Nanovic) 14-2648
Ready
Wednesday, March 16
Judge Nanovic, Roger N., I, Hon.
9:00 AM
1 Pet./Comp. to  Christman, B.J. (Masington) v. Christman, M.L. (Pavlack) 07-0176
Mod. Cust.
Judge Serfass, Steven R., Hon.
9:00 AM
2 Pet./Comp.to  Moyer, E.L. (Pro Se) v. Moyer, ].A. (Rapa) 12-2140
Mod. Cust.
Judge Matika, Joseph J., Hon.
9:00 AM
3 Pre-Tr. Conf. Leeper, M. (Greco) v. Leeper, D. (Walbert) 12-0487
10:00 AM
4 Pre-Tr. Conf. Hampton, C.D. (Pro Se) v. West, R.L. (Gillen) 14-2390
11:00 AM
5 Pre-Tr. Conf. Ladick, J. (Stafiuc) v. Sturdik, J. (Stehle) 04-0582
Thursday, March 17
Judge Nanovic, Roger N., II, Hon.
9:00 AM
1 Pet./Comp. to  Prusak, S.M. (Rapa) v. Prusak, G.J. (Pro Se) 14-2511
Mod. Cust.
Judge Matika, Joseph J., Hon.
9:00 AM
2 Pet. for Lopatovsky, K. (Liebhaber) v. Lopatovsky, G.M. 13-1864
Contmpt. (Williams)
3 Mgt. Conf. Henning, P.L., Dec’d. (Pro Se) v. Henning, J.L., Per. Rep.  06-9277
(Pro Se)
4 Mgt. Conf. Kazantzidis, T., Dec’d. (Pro Se) v. Kazantzidis, S., Admnr. 08-9298
(Roberti)
5 Mgt. Conf. Connors, A.R., Dec’d. (Pro Se) v. Irving, R., Exor. (Roberti) 09-9099

7
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6 Mgt. Conf. Davidson, HW., Jr., Dec’d. (Pro Se) v. Levy, P.J., Exor.
(Zelechiwsky)
7 Mgt. Conf. Pilla, R.G. (Lisella) v. Pilla, K.M. (Pro Se)
8 Mgt. Conf. Souders, C.A. (Frycklund) v. Souders, R.K. (Pro Se)
9 Mgt. Conf. First Niagara Bank N.A. (Dingerdissen) v. McCroskey,
D.S. (Pro Se)
10 Mgt. Conf. Palmerton Borough (Ozalas) v. Northeast Investment
Group Inc. (Roberti)
11 Mgt. Conf. Stromelo, M. (Yurchak) v. Carbon Schuykill Community
Ho. (Laughlin)
12 Mgt. Conf. Embrace Home Loans Inc. (Wapner) v. Unknown Heirs
Successors Assig. (Pro Se)
13 Mgt. Conf. James B. Nutter & Company (Coughlin) v. Blagrave, R.A.
(Pro Se)
14 Mgt. Conf. Harmady, J. (Salazar) v. Groegler, H. (Pro Se)
15 Mgt. Conf. Budenz, C.L. (Walsh) v. Geryville Associates LLC (Pro Se)
16 Mgt. Conf. Philyaw, R. (Sebelin) v. Philyaw, J., IIT (Pro Se)
17 Mgt. Conf. Semmel, S.D. (Greek) v. Leming, L.A. (Pro Se)
18 Mgt. Conf. Semmel, S.D. (Greek) v. Leming, L.A. (Pro Se)
19 Mgt. Conf. Semmel, S. (Greek) v. Leming, L.A. (Pro Se)
20 Mgt. Conf. LSF8 Master Participation Trus. (Ebeck) v. Moyer, R.E.
(Pro Se)
21 Mgt. Conf. Diemma, ].J. (Greek) v. Diemma, S.M. (Pro Se)
22 Mgt. Conf. Portfolio Recovery Associates (Brown) v. Sargent, A.D.
(Walbert)
23 Mgt. Conf. McCuen, M.P. (Pro Se) v. McCuen, A.R. (Pro Se)
24 Mgt. Conf. Deutsche Bank National Trust C. (Dietterick) v. Smith,
R., Jr. (Pro Se)
25 Mgt. Conf. TD Bank USA N.A. (Janello) v. Barbosa, P.A. (Pro Se)
26 Mgt. Conf. Portfolio Recovery Assoc. LLC (Miller) v. Zehner, D.
(Pro Se)
27 Mgt. Conf. Sency, K.M. (Marchalk) v. Unknown Heirs (Pro Se)
28 Mgt. Conf. Koval, J.J., Jr. (Lenahan) v. Allstate Fire & Casulty Insura.
(Pro Se)
29 Mgt. Conf. Koval, J.J., Jr. (Lenahan) v. Cherry, B.M. (Havran)
30 Mgt. Conf. Karley, M. (Casey) v. Ephault, J. (Pro Se)
10:00 AM
31 Rule to Show Urban, J.R., Dec’d. (Pro Se) v. Bynon, E., Admnr. (Pro Se)
Cause
32 Pet. Strike/ N.E. Excavating Solutions Inc. (Frycklund) v. Builders
Open Judg. Choice Plumbing & HVA (Amori)
33 Rule Issued Portfolio Recovery Associates (Martin) v. Broadbent, A.
(Pro Se)
1:15PM
34 Incapacity Pet.  Eldercare Solutions Inc. (Walbert) v. Petrash, H. (Ozalas)
35 Pet. for Shiffert, V. (Stehle) v. Barbaro, A., Def. (Pro Se)
Adoption
36 Pet. to Confirm  Shiffert, V. (Stehle) v. Barbaro, A., Def. (Pro Se)
Consent
37 Pet. to Appeal  Choti, J.F. (Senape) v. Kidder Township Zoning Hearing
Zoning HB (Yurchak)
Friday, March 18
Judge Matika, Joseph J., Hon.
9:00 AM
1 PFA Hrg. Price, HM. (Pro Se) v. Price, ].C., Jr. (Levy)
Chairman Diehl, Eileen M., Esq.
1:00 PM
2 Complnt./ Pet. Rivera, T. (Pro Se) v. Rivera, N. (Pro Se)
for Cust.
3 Cust. Countin  Lalik, C. (Kemmerer) v. Lalik, A.T. (Pavlack)

Complnt.

11-9209
15-9042
14-1603
14-2434
14-2743
15-0426
15-0448
15-0561
15-0624
15-0641
15-0728
15-1000
15-1001
15-1002
15-1036

15-1103
15-1183

15-1238
15-1456

15-1457
15-1460

15-2300
15-2315

15-2316
15-2476

13-9188

15-0526

15-0915

15-9423

16-9009

16-9009

15-3244

16-0265

16-0257

15-2678
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2:00 PM
4 Complnt./Pet.  Tanasijczuk, S.R. (Pro Se) v. Goodhile, S.L. (Pro Se) 16-0216
for Cust.
5 Complnt./Pet.  Hittner, K.A., Jr. (Vargo) v. Strohl, S.J. (Pro Se) 16-0291
for Cust.
6 Pet./Comp to  Ziegenfuss, J.A. (Pro Se) v. Motola, S.L. (Pro Se) 13-1866
Mod. Cust.
ESTATE AND Attorneys: Charles W. Stopp,
TRUST NOTICES Esquire, Steckel and Stopp,

Notice is hereby given that, in
the estates of the decedents set
forth below, the Register of Wills
has granted letters testamentary
or of administration to the per-
sons named. Notice is also here-
by given of the existence of the
trusts of the deceased settlors set
forth below for whom no per-
sonal representatives have been
appointed within 90 days of
death. All persons having claims
or demands against said estates
or trusts are requested to make
known the same, and all persons
indebted to said estates or trusts
are requested to make payment,
without delay, to the executors
or administrators or trustees or
to their attorneys named below.

FIRST PUBLICATION
COHEN, JULIAN H., Dec’d.

Late of Mahoning Township.

Executor: David C. Sherry,

738 Mahoning Drive East,

Lehighton, PA 18235.

Attorney: Holly A. Heintzel-

man, Esquire, 192 South First

Street, Lehighton, PA 18235,

(610) 377-3331.

CONNELL, PAULINET., Dec’d.

Late of Lehighton.

Executrix: Beverly Jo Schmick,

2460 Grove Street, Slatington,

PA 18080.

125 S. Walnut Street, Suite 210,
Slatington, PA 18080.

CORRELL, STERLING P.,
Dec’d.

Late of Kunkletown.
Executor: Ted Kreger, P.O.
Box 195, Kresgeville, PA 18333.
Attorney: Holly A. Heintzel-
man, Esquire, 192 South First
Street, Lehighton, PA 18235,
(610) 377-3331.

EVERETT, JEAN, Dec’d.

Late of the Borough of Lehigh-
ton.

Executrices: Candy L. Everett,
1092 E. Lizard Creek Road,
Lehighton, PA 18235 and
Deborah Meckel, 285 39 Low-
er Nis Hollow Dr., Lehighton,
PA 18235.

Attorneys: Jenny Y.C. Cheng,
Esquire, Cheng Law Offices,
P.C., 314 Delaware Avenue,
P.O. Box 195, Palmerton, PA
18071.

GERKHARDT, SANDRA R.
a/k/a SANDRA GERK-
HARDT a/k/a SANDRA
QUARESIMO, Dec’d.

Late of East Penn Township.
Executors: Gregory J. Qua-
resimo and Sandra L. Green
c/o Eric R. Strauss, Esquire,
Worth, Magee & Fisher, P.C,,
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1163 Interchange Road, Suite
C, Lehighton, PA 18235.
Attorneys: Eric R. Strauss,
Esquire, Worth, Magee &
Fisher, P.C., 1163 Interchange
Road, Suite C, Lehighton, PA
18235.

MEINHART, STANLEY a/k/a

STANLEY M. MEINHART,
Dec’d.

Late of 244 Long Run Road,
Lehighton.

Executrix: Gloria Mae Good-
hile, 102 Main Road, Lehigh-
ton, PA 18235.

Attorneys: Gerald F. Strubin-
ger, Jr., Esquire, Strubinger
Law, P.C., 505 Delaware Av-
enue, P.O. Box 158, Palmer-
ton, PA 18071-0158.

ROOS, PAULINE M., Dec’d.

Late of Mahoning Township.
Executors: Vincent Roos, 100
Tirol Circle, Lehighton, PA
18235 and Cathy Polete, 154
Thomas Jefferson Road, Le-
highton, PA 18235.

Attorney: Holly A. Heintzel-
man, Esquire, 192 South First
Street, Lehighton, PA 18235,
(610) 377-3331.

SWEET, BRYANT L., Dec’d.

Late of Penn Forest Township.
Executor: David B. Sweet, 385
Burnsford Avenue, Bridge-
port, CT 06606.

Attorneys: Gretchen Marsh
Weitzmann, Esquire, Weitz-
mann, Weitzmann & Huff-
man, LLC, 700 Monroe Street,

Administratrix: Karen M.
Zurn, 2541 Hemlock Drive,
Lehighton, PA 18235.
Attorneys: James R. Nanovic,
Esquire, Nanovic Law Offices,
57 Broadway, P.O. Box 359,
Jim Thorpe, PA 18229-0359.
SECOND PUBLICATION

ARMSTEAD, ROBERTK.,SR.,

Dec’d.

Late of Baltimore, MD.
Administrator: David M.
Armstead, 746 McCabe Ave.,
Baltimore, MD 21212.
Attorney: Joseph G. Greco, Jr.,
Esquire, 571 East Center
Street, Nesquehoning, PA
18240.

KOCHER, ROGER LAW-

RENCE a/k/a ROGER L.
KOCHER, Dec’d.

Late of 1146 Summer Moun-
tain Road, Lehighton.
Executor: Michael S. Kocher,
483 W. Lizard Creek Road,
Lehighton, PA 18235.
Attorney: William G. Mal-
kames, Esquire, 509 W. Lin-
den Street, Allentown, PA
18101-1415.

YELLEN, VERONICA D., Dec’d.

Late of the Township of Ma-
honing.

Executrix: Margaret A. Dei-
bert, 120 Beaver Run Drive,
Lehighton, PA 18235-9529.
Attorney: Marianne S. Lavelle,
Esquire, 415 Mahoning Street,
Lehighton, PA 18235-1351.

THIRD PUBLICATION

Stroudsburg, PA 18360. BANDISH, DAVID J., Dec’d.
ZURN, JAMES D., Dec’d. Late of 245 Kilmer Trail, P.O.
Late of Lehighton. Box 1465, Albrightsville.

10
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Executrix: Christina M.
Bandish, 245 Kilmer Trail,
P.O. Box 1465, Albrightsville,
PA 18210.

Attorney: None.

BOYLE, DANIEL IGNATIUS
a/k/a DANIEL 1. BOYLE,
Dec’d.

Late of Lake Harmony.
Administratrix: Barbara Anne
Boyle, 38 Frost Lane, P.O. Box
300, Albrightsville, PA 18210.
Attorneys: Roberti & Roberti,
LLC, 56 Broadway, P.O. Box
29, Jim Thorpe, PA 18229.

FABIAN, STELLA, Dec’d.
Late of the Borough of
Nesquehoning.

Co-Executors: Marie T. Krepicz,
8618 Rextown Road, Slating-
ton, PA 18080 and Charles R.
Treskot, 543 Franklin Avenue,
Palmerton, PA 18071.
Attorney: Michael S. Greek,
Esquire, 42 East Patterson
Street, Lansford, PA 18232.

FREY, JOHN A. a/k/a JOHN A.
FREY, SR., Dec’d.

Late of East Penn Township.

Executors: Joseph Frey, 111
Lafayette Avenue, Palmerton,
PA 18071 and Susan ]. Frey,
226 Lilac Lane, Lehighton, PA
18235.

Attorneys: Michael L. Ozalas,
Esquire, Ozalas & McKinley,
47 Broadway, Jim Thorpe, PA
18229.

STEFANICK, JOHN L., SR.
a/k/a JOHN L. STEFANICK
a/k/a JOHN STEFANICK,
Dec’d.

Late of the Borough of Sum-
mit Hill.

11

Executrix: Sharon E. Sherry
a/k/a Sharon E. Antolick,
R.R. 1, Box 2380, Davos Circle,
Zions Grove, PA 17983.

Attorney: Joseph ]. Velitsky,
Esquire, 49 East Ludlow
Street, Summit Hill, PA 18250.

REGISTER OF WILLS

COHEN, JULIAN H. a/k/a JU-
LIAN COHEN; Lehighton,
PA; Will; Holly A. Heintzel-
man, Esquire.

D’AGOSTINO, ANTHONY P.
a/k/a ANTHONY D’AGO-
STINO; Lake Harmony, PA;
Will; Francis J. Murphy, Es-
quire (Delaware County).

MACENKA, HELEN; Summit
Hill, PA; Will; Linda S. Luther-
Veno, Esquire (Lehigh Coun-
ty).

RO%S, PAULINE M.; Lehighton,
PA; Will; Holly Heintzelman,
Esquire.

SWARCHECK, RICHARD P.
a/k/a RICHARD SWAR-
CHECK; Lehighton, PA; Will;
Joseph J. Velitsky, Esquire.

SWEET, BRYANT L. a/k/a BRY-
ANT LANGMUIR SWEET;
Albrightsville, PA; Will;
Gretchen Marsh Weitzmann,
Esquire (Monroe County).

ZURN, JAMES D.; Lehighton,
PA; Admn.;James R. Nanovic,
Esquire.

Mar. 11

SUITS BEGUN
The plaintiff’s name appears
first, followed by the name of the
defendant, the case number, the
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nature of the suit, the name of the

plaintiff’s attorney, and the date

the suit was filed.

BANDITELLI, HANNAH;
Charles Thatcher, VII; 16-
0422; Protect/Abuse; Pro Se;
03/01/16.

BAUDER, SHARON; Jennifer L.
Rudelitch & Randy S. Green;
16-0424; Custody; Pro Se; 03/
01/16.

BICCHETTI, DONNA; John Bic-
chetti; 16-0404; Divorce; Pro
Se; 02/29/16.

CHRISTMAN, DONNIE NEIL;
Heather Kendall Christman;
16-0418; Custody; Pro Se;
02/29/16.

DAILEY, DAVID M., JR.; Lisa A.
Dailey; 16-0414; Divorce; An-
gela M. Stehle, Esquire; 02/
29/16.

DAVID, JAMES; Alice M. Getz,
Lawrence Getz, II, Robert B.
Getz & Getz Personal Care
Home Inc.; 16-0398; Civil Ac-
tion; John Molnar, Esquire;
02/26/16.

DEUTSCHE BANK NATIONAL
TRUST COMPANY, AS
TRUSTEE FOR AMERI-
QUEST MORTGAGE SECU-
RITIES; Shirley M. Steigerwalt
et al.; 16-0411; Ejectment;
Adam H. Davis, Esquire;
02/29/16.

DISCOVER BANK; Joseph A.
Greco; 16-0413; Civil Action;
William T. Molczan, Esquire;
02/29/16.

12

DOWLING, JOSEPH P.; Heather
Dowling; 16-0441; Divorce;
Sandor Engel, Esquire; 03/
03/16.

EHRMANNTRAUT, GERARD;
Dana Ganjeh; 16-0426; Pro-
tect/ Abuse; Pro Se; 03/02/16.

EHRMANNTRAUT, JENNIFER;
Gerard Ehrmanntraut; 16-
0433; Protect/Abuse; Pro Se;
03/02/16.

GJOKA]J, SELIVERADA; Shpe-
tim Gjokaj; 16-0421; Protect/
Abuse; Pro Se; 03/01/16.

GREEN, MEGAN; Jonathan
Baylor; 16-0423; Custody; Pro
Se; 03/01/16.

GREENFIELD, JAMES C.; Su-
zanne Greenfield; 16-0420;
Divorce; Barry C. Shabbick,
Esquire; 03/01/16.

JAFRATY, DANIELLE; Joseph
Fritz; 16-0419; Protect/ Abuse;
Pro Se; 02/29/16.

JPMORGAN CHASE BANK
NATIONAL ASSOCIATION;
Elizabeth A. Peil; 16-0399;
Mortgage Forecl.; Katherine
M. Wolf, Esquire; 02/26/16.

KACZMAR, TERRI; Brian Eck;
16-0410; Protect/Abuse; Pro
Se; 02/29/16.

LIEDKE, JEFFREY R.; Jessica L.
Liedke; 16-0431; Custody; Pro
Se; 03/02/16.

M&T BANK; David M. Williams
a/k/a David Williams; 16-
0412; Mortgage Forecl.; Mi-
chael T. McKeever, Esquire;
02/29/16.
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NATIONSTAR MORTGAGE
LLC d/b/a CHAMPION
MORTGAGE COMPANY;
Eugene A. Nalesnik & Pamela
K. Nalesnik, As Trustee; 16-
0435; Mortgage Forecl.; Mi-
chael T. McKeever, Esquire;
03/03/16.

OPLINGER, DAVID G.; Nicole
L. Oplinger; 16-0438; Divorce;
Alice T. K. Corba, Esquire; 03/
3/16.

POLESCHUK, TAWNY MARIE;
John Pauley; 16-0425; Custo-
dy; Pro Se; 03/02/16.

SANTANDER BANK N.A.;
Dana L. Mantz, a/k/a Dana
L. Brubaker; 16-0437; Mort-
gage Forecl.; Michele M. Brad-
ford, Esquire; 03/03/16.

SHERMAN, CATHERINE; Troy
Weber; 16-0432; Protect/
Abuse; Pro Se; 03/02/16.

WARMAN, HEIDI; Edward
Alonso; 16-0430; Custody; Pro
Se; 03/02/16.

WARNER, CLINTON S.; Dawn
Warner; 16-0436; Divorce;
Barry C. Shabbick, Esquire;
03/ 03/16.

WELLS FARGO BANK N.A.;
Bridget Murphey, Executrix
of Estate of John A. Hager, Jr.;
16-0409; Mortgage Forecl.;
Jana Fridfinnsdottir, Esquire;
02/29/16.

WELLS FARGO BANK N.A.;
Ronald Vanhouten a/k/a
Ronald D. Vanhouten a/k/a
Ronald Van Houten a/k/a

13

Ronald D. Van Houten et al,;
16-0434; Mortgage Forecl.;
Peter Wapner, Esquire;
03/03/16.

WORLDS FOREMOST BANK;
Kenneth D. Ohl; 16-0416;
Civil Action; Philip C. War-
holic, Esquire; 02/29/16.

Mar. 11

JUDGMENT INDEX REPORT

The information contained
herein is listed in the following
order: (1) party against whom
judgment was entered; (2) party
for whom judgment was entered;
(3) docket number; (4) date of
entry; and (5) amount. Subse-
quent entries and filings, includ-
ing appeals and satisfactions,
may not be reported herein and
may affect the lien status of any
entry.

CHRISTMAN, GUY A.; United
States Internal Revenue Ser-
vice; 16-0415; 02/29/16; $10,-
077.46

GUTWEIN, WAYNE A.; Com-
monwealth of Pennsylvania
Department of Labor & Indus-
try; 16-0408; 02/29/16; $8,423-
64

HISH, DAVID A.; Penn Forest
Township; 16-0403; 02/26/16;
$1,061.52

KARPER, DAVID G.; Common-
wealth of Pennsylvania De-
partment of Labor & Industry;
16-0407; 02/29/16; $664.28
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KEPLER, DANIEL E.; Penn For-
est Township; 16-0401; 02/
26/15; $682.84

KRAUSS, DONALD & MARIA
KRAUSS; Penn Forest Town-
ship; 16-0439; 03/03/16; $235-
.65

KROTZER, ANTHONY J. &
JENNIFER L. KROTZER;
Penn Forest Township; 16-
0400; 02/26/16; $788.04

LUNA, ALFREDO; Penn Forest
Township; 16-0402; 02/26/16;
$1,634.31

NALESNIK, GEORGE J,, JR. &
ANN K. NALESNIK; Panther
Valley School District; 16-
0417; 02/29/16; $449.19

PULACK, JOSEPH a/k/a JO-
SEPH POLACK; Penn Forest
Township; 16-0428; 03/02/16;
$2,624.04

SULLIVAN, DANIEL; Hellers
Gas; 16-0406;02/29/16; $632-
.60

VALLE, JULIE; Penn Forest
Township; 16-0427;03/02/16;
$1,340.12

WASYLIW, JOHN JACUP; Penn
Forest Township; 16-0429;
03/02/16; $1,598.50

Mar. 11

PUBLIC NOTICE

NOTICE OF CONFIRMATION
OF FIDUCIARIES’
ACCOUNTS

To all claimants, beneficiaries,
heirs, next-of-kin, and all other
parties in interest:

NOTICE IS HEREBY GIVEN
that the following named fidu-

14

ciaries of the respective estates
designated below have filed their
Accounts and Statements of Pro-
posed Distribution in the office
of the Register of Wills in and for
the County of Carbon, Pennsyl-
vania, and the same will be pre-
sented to the Orphans” Court
Division, Courtroom No. 1,
Carbon County Courthouse, Jim
Thorpe, Pennsylvania, on April
4,2016 for confirmation. All ob-
jections must be filed in writing
in the office of the Clerk of Or-
phans’ Court Division, Court of
Common Pleas, Jim Thorpe,
Pennsylvania, prior to the fore-
going stated date and time:

ESTATE; Fiduciary; Attorney

ANDREW R.RIMSKY, Dec’d.;
Matthew Rimsky, Trustee; James
R. Nanovic, Esq.

GNADEN HUETTEN CEM-
ETERY (LOT CARE FUND);
Mary M. Hunsicker, Sec’y./
Treas.; Pro Se.

DAVID RIMSKY a/k/a DA-
VID]J. RIMSKY, Dec’d.; James R.
Nanovic, Executor; James R.
Nanovic, Esq.

DAVID G. FICKENSCHER,
SR. a/k/a DAVID FICKEN-
SCHER a/k/a DAVID GEORGE
FICKENSCHER, Dec’d.; Edward
Fickenscher, Executor; Patrick J.
Best, Esq.

JUDY F. MOON

Register of Wills &
Clerk of Orphans’ Court
Carbon County, PA

Mar. 11, 18
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NOTICE OF ACTION IN
MORTGAGE FORECLOSURE

CARBON COUNTY COURT
OF COMMON PLEAS

Number: 16-0264

Nationstar Mortgage LLC
d/b/a Champion Mortgage
Company,

Plaintiff
V.

Barbara Daniels, Known
Surviving Heir of John A.
Lynn, Sr., John Lynn, Jr.,
Known Surviving Heir of John
A.Lynn, Sr., James Lynn,
Known Surviving Heir of John
A. Lynn, Sr., Michael Lynn,
Known Surviving Heir of John
A.Lynn, Sr., Valerie Angst,
Known Surviving Heir of John
A. Lynn, Sr. and Unknown
Surviving Heirs of John A.
Lynn, Sr.,

Defendants

TO: Unknown Surviving Heirs
of John A. Lynn, Sr.
Premises subject to foreclo-

sure: 215 Palm Drive, Lehighton,

Pennsylvania 18235.

NOTICE

If you wish to defend, you
must enter a written appearance
personally or by attorney and file
your defenses or objections in
writing with the court. You are
warned that if you fail to do so

the case may proceed without
you and a judgment may be en-
tered against you without fur-
ther notice for the relief request-
ed by the Plaintiff. You may lose
money or property or other
rights important to you. You
should take this notice to your
lawyer at once. If you do not
have alawyer, go to or telephone
the office set forth below. This
office can provide you with in-
formation about hiring a lawyer.
If you cannot afford to hire a
lawyer, this office may be able to
provide you with information
about agencies that may offer
legal services to eligible persons
at a reduced fee or no fee.
North Penn Legal Services
101 W. Broad Street
Suite 513
Hazleton, PA 18201
(877) 515-7195
McCABE, WEISBERG &
CONWAY, P.C.
Attorneys for Plaintiff
123 S. Broad St.
Ste. 1400
Philadelphia, PA 19109
(215) 790-1010
Mar. 11

NOTICE OF SHERIFF'S SALE

IN THE COURT OF COMMON
PLEAS OF CARBON
COUNTY, PENNSYLVANIA

NO. 14-0635

OCWEN LOAN
SERVICING, LLC
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VS.
RODNEY SANCHEZ, 235
BEHRENS, A LAND TRUST
and MICHELE FASCETTA

NOTICE OF SHERIFF'S SALE
OF REAL PROPERTY

NOTICE TO: 235 BEHRENS, A
LAND TRUST and MICHELE
FASCETTA
Being Premises: 235 BEH-

RENS ROAD, JIM THORPE, PA

18229-9541.

Being in PENN FOREST
TOWNSHIP, County of CAR-
BON, Commonwealth of Penn-
sylvania, 51A-51-195MV.

Improvements consist of resi-
dential property.

Sold as the property of ROD-
NEY SANCHEZ, 235 BEHRENS,
A LAND TRUST and MICHELE
FASCETTA.

Your house (real estate) at 235
BEHRENS ROAD, JIM THOREPE,
PA 18229-9541 is scheduled to be
sold at the Sheriff’s Sale on May
13, 2016 at 11:00 A.M., at the
CARBON County Courthouse,
P.O. Box 147, Jim Thorpe, PA
18229, to enforce the Court Judg-
ment of $211,047.27 obtained by,
OCWEN LOAN SERVICING,
LLC (the mortgagee), against the
above premises.

PHELAN HALLINAN

DIAMOND & JONES, LLP

Attorneys for Plaintiff

Mar. 11
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NOTICE OF SHERIFF'S SALE

IN THE COURT OF COMMON
PLEAS OF CARBON
COUNTY, PENNSYLVANIA

NO. 15-1630

OCWEN LOAN
SERVICING, LLC
V.

ALRA SALMON,
ESMIE SALMON and
RORI O. SALMON

NOTICE OF SHERIFF'S SALE
OF REAL PROPERTY

NOTICE TO: ESMIE SALMON

Being Premises: 111 SASSA-
FRAS ROAD a/k/a 403 SAS-
SAFRAS ROAD, ALBRIGHTS-
VILLE, PA 18210-3825.

Being in PENN FOREST
TOWNSHIP, County of CAR-
BON, Commonwealth of Penn-
sylvania, 2A-51-L11403.

Improvements consist of resi-
dential property.

Sold as the property of ALRA
SALMON, ESMIE SALMON and
RORI O. SALMON.

Your house (real estate) at 111
SASSAFRAS ROAD a/k/a 403
SASSAFRAS ROAD, AL-
BRIGHTSVILLE, PA 18210-3825
is scheduled to be sold at the
Sheriff’s Sale on April 8, 2016 at
11:00 A.M., at the CARBON
County Courthouse, P.O. Box
147, Jim Thorpe, PA 18229, to
enforce the Court Judgment of
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$127,377.33 obtained by, OC-
WEN LOAN SERVICING, LLC
(the mortgagee), against the
above premises.

PHELAN HALLINAN

DIAMOND & JONES, LLP

Attorneys for Plaintiff

Mar. 11

MORTGAGES
The name of the mortgagor
appears first, followed by mort-
gagee, location of property,
amount of the mortgage, and
date of recording.

ULLRICH, EDWARD, First
Commonwealth Federal
Credit Union, Penn For.,
$100,000.00,09/18/15

SCHERER, JANICE C., First
Commonwealth Federal
Credit Union, Lehighton,
$9,464.00,09/18/15

BILLINGS, CHARLES B., First
Commonwealth Federal
Credit Union, Tow. Twp,,
$125,375.00,09/18/15

SITTLER, ERICA L., First Com-
monwealth Federal Credit
Union, Lehighton, $30,000.00,
09/18/15

BACHMAN, KYLEE., First Com-
monwealth Federal Credit
Union, Low. Tow., $10,000.00,
09/18/15

BROADT, JEFFREY A., First
Commonwealth Federal
Credit Union, Lehighton,
$100,000.00,09/18/15

KAMPMEYER, ANN L., First
Commonwealth Federal
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Credit Union, J. Thorpe,
$15,000.00, 09/18/15

GARDNER, LARRY R., First
Commonwealth Federal
Credit Union, Tow. Twp.,
$70,000.00, 09/18/15

WILLIAMS, DAYNA MI-
CHELLE, Mortgage Elec-
tronic Registration Systems
Inc., Kidder, $46,400.00,
09/18/15

KALB, JONATHAN MAT-
THEW, Wells Fargo Bk. N.A.,
Penn For., $88,800.00, 09/
18/15

APGAR, MICHELLE L., Mort-
gage Electronic Registration
Systems Inc., Tow. Twp.,
$162,011.00,09/18/15

PARR, JOHN R., Lafayette Am-
bassador Bk., Tow. Twp.,
$25,000.00, 09/18/15

FURMANCHIN, DESIREE A.,
PNC Bk. Natl. Assn.,
Weathrly., $10,000.00, 09/
18/15

PEARSON, ROBERT, Citadel
Federal Credit Union, Penn
For., $100,000.00,09/18/15

KISTNER, RICHARD M., Mauch
Chunk Trust Co., Frankl.,
$15,000.00, 09/18/15

VanRIPER, MARCELLA, Mort-
gage Electronic Registration
Systems Inc., Weatherly.,
$80,939.00, 09/18/15

ZINK, LEE, Mauch Chunk Trust
Co., Weathrly., $79,000.00,
09/18/15

MARTIN, ROBERT D., Jim Thorpe
Neighborhood Bk., Mahon-
ing, $30,000.00, 09/18/15
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COLANCECCO, ROBERT C,,
Jim Thorpe Neighborhood
Bk., Sum. Hill, $69,000.00,
09/18/15

NICOLO, ALESSANDRO A.,
First Northern Bk. and Trust
Co., Palmrtn., $140,000.00,
09/21/15

HOUSER, LORILEI ANN, Mort-
gage Electronic Registration
Systems Inc., Kidder, $78,-
551.00,09/21/15

YANNONE, JOSEPH, Mauch
Chunk Trust Co., Palmrtn.,
$295,000.00, 09/21/15

KOSTRO, KENNETH S., Mauch
Chunk Trust Co., Kidder,
$53,600.00,09/21/15

GOSSY, MARK STEVEN, Mort-
gage Electronic Registration
Systems Inc., Lehighton,
$169,569.00, 09/21/15

SMITH, DONALD E., First
Northern Bk. and Trust Co.,
Tow. Twp.,$85,000.00, 09/
21/15

EDWARDS, DAMON M., Mort-
gage Electronic Registration
Systems Inc., J. Thorpe, $27,-
796.21,09/22/15

ECKLOF, JEFFREY M., Mort-
gage Electronic Registration
Systems Inc., Penn For.,
$214,051.00, 09/22/15

SHOTT, JOSEPH D., PSECU,
Banks, $85,000.00, 09/22/15

CHRISTOPHER, BARBARA A,
First Niagara Bk. N.A., Le-
highton, $53,000.00,09/22/15
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GIRER, HOWARD, Manufactur-
ers and Traders Trust Co.,
Penn For., $60,000.00, 09/
22/15

UHNAK, LUDVIK J., Mortgage
Electronic Registration Sys-
tems Inc., Palmrtn., $137,-
775.00,09/22/15

SCHAFFRICK, ROBERT A.,
Mortgage Electronic Registra-
tion Systems Inc., Penn For.,
$198,962.00, 09/22/15

POMPOSELLO, TAMMIE M.,
Mortgage Electronic Registra-
tion Systems Inc., Nesq.,
$109,183.00,09/23/15

VARGA, NEVADA B., First
Northern Bk. and Trust Co.,
Tow. Twp., $78,000.00, 09/
23/15

KONDASH, RAYMOND,
Branch Banking and Trust
Co., Banks, $126,000.00,
09/23/15

HUBER, RONALD, Mortgage
Electronic Registration Sys-
tems Inc., Penn For., $375,-
000.00,09/23/15

GEORGE, LARRY D., First
Northern Bk. and Trust Co.,
Tow. Twp., $25,000.00, 09/
23/15

KEINERT, KURTIS J., First
Northern Bk. and Trust Co.,
Low. Tow., $50,000.00, 09/
23/15

COOPER, CURT A., Manufac-
turers and Traders Trust Co.,
Frankl., $41,000.00, 09/23/15
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COMMONWEALTH of PENNSYLVANIA
vs. MICHAEL T. DEGILIO, Defendant

Criminal Law—Involuntary Deviate Sexual Intercourse/Indecent
Assault—Element of Forcible Compulsion—Lack of Consent Alone
Insufficient—Sufficiency of the Evidence—Weight of the Evidence—
Competency to Stand Trial—Inability to Recall Key Events—Propriety
of Post-Sentence Hearing to Determine Defendant’s Competency

1. “Forcible compulsion” as an element of the offenses of involuntary devi-
ate sexual intercourse and indecent assault is not limited to physical force.
It describes not the type of force used—which can be physical, intellectual
or psychological—but the effect of the force used on a complainant’s will
to resist, such that the complainant’s participation is non-volitional. This
standard is not met where there is a lack of consent alone; something
more is required, that something being the use of force upon the will of
the complainant to resist.

2. In contrast to the element of forcible compulsion, which looks to the
conduct of the defendant, the element of consent focuses on the conduct of
the complainant. Nevertheless the terms are not exclusive of one another:
while the failure of a complainant to consent, by itself, does not satisfy the
element of forcible compulsion, forcible compulsion encompasses within
its meaning a lack of consent as interpreted by our case law.

3. The degree of force necessary to render a complainant’s submission
non-volitional is relative and rests on the totality of the circumstances of a
given case. Factors to be considered are the respective ages of the victim
and the accused, the respective mental and physical conditions of the
victim and the accused, the atmosphere and physical setting in which the
incident is alleged to have taken place, the extent to which the accused
may have been in a position of authority, domination or custodial control
over the victim, and whether the victim was under duress. Ultimately, the
degree of force required is that which overcomes the victim’s freedom of
choice and compels a victim to engage in conduct against the victim’s will.

4. The test for forcible compulsion is met where the relationship between
the victim and Defendant is that of patient and treating psychologist;
where the victim was only recently discharged from a mental health facility
where she had been diagnosed with a major depressive disorder and was
referred to the Defendant for outpatient therapy, where the victim was
heavily medicated with sedative narcotics which caused her to be fatigued,
lethargic and confused, and where the victim was vulnerable to being taken
advantage of, all of which the Defendant was aware of at the time he sexually
assaulted the victim; and where the Defendant assured the victim that the
sexual relations between them was part of her treatment and for her benefit,
which the victim believed and which in turn undermined her will to resist.
5. A criminal defendant is incompetent to stand trial if he is either substan-
tially unable to understand the nature and object of the proceedings against
him or to responsibly assist and participate in his own defense. Competency
is measured according to whether the defendant has sufficient ability at the
pertinent time to consult with counsel with a reasonable degree of rational
understanding, and to have a rational as well as a factual understanding
of the proceedings.
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2 COM. of PA vs. DEGILIO

6. A defendant’s inability or failure to recall key events surrounding the
criminal offenses with which he has been charged, even to the extent of
total amnesia, does not per se render him incompetent to stand trial.

7. On direct appeal from a conviction, the issue of the defendant’s compe-
tency to stand trial is not waived, even though not previously raised before
or during the defendant’s trial.

8. Whether the Defendant was competent to stand trial was properly raised
for the first time in Defendant’s post-sentence motion, after the Defendant
had been convicted and sentenced. Under these circumstances, the issue
of the Defendant’s competency was appropriately and timely decided upon
evidence heard in a retrospective hearing.

NO. 232 CR 2010

CYNTHIA A. DYRDA-HATTON, Esquire, Assistant District At-
torney—Counsel for Commonwealth.

DAVID S. NENNER, Esquire and TODD M. MOSSER, Es-
quire—Counsel for Defendant.
MEMORANDUM OPINION

NANOVIC, P.].—Apri] 24, 2015

On May 15, 2014, Michael T. Degilio (“Defendant”) was con-
victed by a jury of involuntary deviate sexual intercourse,' indecent
assault,” and indecent exposure.? In his Post-Sentence Motion
filed on December 1, 2014, Defendant challenges principally the
sufficiency of the evidence to establish forcible compulsion, a
necessary element for conviction under the subsections of invol-
untary deviate sexual intercourse and indecent assault with which
he was charged. Additionally, Defendant questions the weight of
the evidence to support the verdict and asserts, for the first time,
his competency to be tried. For the reasons which follow, we deny
Defendant’s Motion.

FACTUAL AND PROCEDURAL BACKGROUND

On February 24, 2009, Jane Doe* was alone with Defendant
in his office in Mahoning Township, Carbon County, Pennsylvania.

118 Pa. C.S.A. §3123(a)(1).
218 Pa. C.S.A. §3126(a)(2).
318 Pa. C.S.A. §3127(a).

*Out of respect for the victim’s privacy, her true name has not been used
in this published opinion. Cf. 42 Pa. C.S.A. §{5988(a) (prohibiting disclosure of
names of child victims of sexual or physical abuse by officers or employees of the
court to the public and excluding any records revealing this information from
public inspection).
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COM. of PA vs. DEGILIO 3

Defendant was a practicing licensed psychologist with a doctoral
degree in clinical psychology, and Mrs. Doe was his patient. This
was their second time together and, because of what happened on
that day, their last. The first time was February 20, 2009, when Mrs.
Doe met Defendant for the first time as a new patient.

Mrs. Doe had been referred to Defendant by the Behavioral
Health Unit of the Gnaden Huetten Memorial Hospital for out-
patient therapy. (N.T., 5/12/14, p. 42; N.T., 5/14/14, pp. 5, 22-23, 69,
71, 73-76.) She was voluntarily admitted to that facility on February
14, 2009, following a domestic dispute with her husband which
precipitated a nervous breakdown and culminated in her curling
into a fetal position for eight hours. (N.T., 5/12/14, pp. 33-34, 36-
37,110; N.T., 5/13/14, pp. 37-38; N.T., 5/14/14, pp. 129-30, 207.)
Mrs. Doe had a history of depression and anxiety and, while at the
Behavioral Health Unit, was given Cymbalta for her depression and
Klonopin for anxiety.” This was the first time she was prescribed
Klonopin, and it caused her to be tired, confused and dazed. (N.T.,
5/12/14, pp. 38-39.) Upon her discharge from the Behavioral
Health Unit on February 18, 2009, copies of her medical records
were forwarded to Defendant to whom she had been referred for
further treatment. (N.T., 5/13/14, p- 106; N.T., 5/14/14, pp. 78-80,
102-103.) These records contained a discharge diagnosis of major
depressive disorder. (Commonwealth Exhibit No. 6.)

At Mrs. Does initial meeting with Defendant on February 20,
2009, Defendant obtained some additional background information
from her; told her she was “too beautiful” to be a patient at the
Behavioral Health Unit; asked if she ever strayed in her marriage;
stated that he enjoyed being with women; and remarked that if
anything happened between them it would have to be kept quiet
because his license was on the line. (N.T., 5/12/14, pp. 53-58.) Dur-
ing this meeting, Mrs. Doe also informed Defendant of the new
medication she was on, Klonopin, and the dosage. (N.T., 5/12/14,

?Klonopin belongs to a class of medications known as benzodiazepines, also
known as sedative hypnotics, which are used to calm people down, to control
their anxiety. (N.T., 5/13/14, p. 27.) Benzodiazepines are known to cause fatigue,
lethargy and confusion. (N.T., 5/13/14, pp. 27-28.) Athigh dosages, cognitive func-
tions are impaired, including the capacity to concentrate, to process information,
and to exercise judgment. (N.T., 5/13/14, pp. 30-31.)
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4 COM. of PA vs. DEGILIO

pp- 38, 54.)° Defendant and Mrs. Doe were the only two people
present at this meeting which lasted a little over an hour. (N.T.,

5/12/14, pp. 51, 59, 115.) At the time of this meeting, Mrs. Doe
was thirty-nine years of age and Defendant was forty years old.

When Mrs. Doe and Defendant met on February 24, 2009,
Defendant had Mrs. Doe sit on a small sofa/love seat in his office,
and Defendant sat down beside her. (N.T., 5/12/14, pp. 65, 67, 122.)
Defendant again commented that if anything happened between
them, he could lose his license. (N.T., 5/12/14, p. 66.) When Mrs.
Doe asked if he could help her, Defendant assured her he would.
(N.T., 5/12/14, p- 67.)

At this second meeting, Mrs. Doe told Defendant she was de-
pressed and suicidal, also that the new medication she was taking
was affecting her coordination and she was stumbling into walls.
(N.T., 5/12/14, pp. 61, 66.) Defendant then began kissing Mrs. Doe
on the lips, pulled the front of her shirt and bra down, and kissed
her right breast. Next, Defendant, who had been sitting beside
Mrs. Doe, stood up and faced her, pressing his knees against hers.
Mrs. Doe remained seated on the love seat, the right side of her
body boxed in by the armrest. Defendant then dropped his pants,
exposed his genitals, placed Mrs. Doe’s right hand on his penis,

% Upon her discharge from the Behavioral Health Unit on February 18,
2009, Mrs. Doe was prescribed and began taking eight milligrams of Klonopin
a day, two milligrams four times a day. (N.T., 5/12/14, pp. 38, 40, 43, 113; N.T,
5/13/14, pp. 37-38.) Dr. Ilan Levinson, a board-certified psychiatrist called by the
Commonwealth, testified that this dosage was extremely high—in his opinion
excessive—and would interfere with a person’s judgment, verging on delirium,
especially if the person was not accustomed to the medication. (N.T., 5/13/14,
pp- 28-32.) As already stated, this was the first time Mrs. Doe was given Klonopin.
(N.T., 5/12/14, pp- 37-38, 103; N.T., 5/13/14, pp. 25-26; N.T., 5/14/14, p. 212.)

Dr. Levinson testified that as a sedative hypnotic and at a dose of eight mil-
ligrams per day, the effects of Klonopin are almost like functioning under the
influence of alcohol or sleeping medications, with symptoms of extreme confusion,
fatigue and gait impairment. (N.T., 5/13/14, pp. 30, 52.) Mrs. Doe’s friend, Tracy
Sherwood, noticed these effects in Mrs. Doe within a few days after her discharge
from the Behavioral Health Unit on February 18, 2009. (N.T., 5/13/14, p. 77.)
Mrs. Doe described the effect of Klonopin on her as being “zoned out.” (N.T.,
5/12/14, p. 39.) Dr. Levinson further testified that when a person who suffers
from depression takes a high dosage of Klonopin they are extremely vulnerable
and susceptible to manipulation by a dominant person. (N.T., 5/13/14, pp. 31-32.)
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COM. of PA vs. DEGILIO 5

and with one of his hands drew Mrs. Doe’s head toward his erect
penis where he had her perform oral sex on him. (N.T., 5/12/14,
pp. 67-68, 73-78.) While this was occurring, Mrs. Doe repeatedly
asked Defendant if he would help her and he said he was.” (N.T.,
5/12/14, pp. 66, 75, 78.)

When questioned on direct examination, Mrs. Doe repeatedly
stated she did not want what happened to happen. (N.T., 5/12/14,
pp. 68, 73-74, 77-78.) She testified that Defendant’s sexual contact
with her was non-consensual, that she was confused, and that she
did not resist because she thought Defendant was helping her.
(N.T., 5/12/14, pp. 73-75, 77-80, 147, 155-56.) She also testified
that after Defendant ejaculated he asked if she felt better and she
said no. (N.T., 5/12/14, p. 81.) This second meeting, according to
Mrs. Doe, also lasted a little over an hour.

DISCUSSION
Sufficiency of the Evidence

On these facts, as further discussed below, Defendant was
convicted of involuntary deviate sexual intercourse and indecent
assault. Both have “forcible compulsion” as an element of the of-
fense. The offense of involuntary deviate sexual intercourse occurs,
inter alia, when a person engages in deviate sexual intercourse
with a complainant by forcible compulsion. 18 Pa. C.S.A. §3123(a)(1).
Indecent assault occurs, inter alia, when a person has indecent
contact with the complainant by forcible compulsion. 18 Pa. C.S.A.
§3126(a)(2). The element of forcible compulsion describes not the
type of force used—which can be physical, intellectual, or psycho-
logical—Dbut the effect of the force used on the complainant’s will

7 At trial Defendant denied not only having sexual relations with Mrs. Doe, but
also that he was even present in his office at the time. This alibi was corroborated
by Bernadette Beckett, who testified that she and Defendant were together on
the date and at the time Mrs. Doe claimed she was assaulted. Defendant’s and
Ms. Beckett’s testimony was clearly not accepted by the jury, in part we suspect,
because Mrs. Doe was able to identify a birthmark in the lower left quadrant of
Defendant’s abdomen, below his belt line and approximately three inches below
his naval, which she testified she observed at the time of the assault. (N.T., 5/12/14,
pp- 80-81, 214-15.) The existence of this birthmark was confirmed by the police
upon a body examination of Defendant on July 7, 2009. (N.T., 5/12/14, pp. 171,
210, 213-14.)
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6 COM. of PA vs. DEGILIO

to resist, such that the complainant’s participation is non-volitional.
Commonwealth v. Rhodes, 510 Pa. 537, 555, 510 A.2d 1217,
1226 (1986.) Forcible compulsion requires that the defendant by
his conduct overcome the complainant’s freedom of choice. Id.

In Commonwealth v. Rhodes, the Pennsylvania Supreme
Court stated that forcible compulsion includes “not only physical
force or violence, but also moral, psychological or intellectual force
used to compel a person to engage in sexual intercourse against
that person’s will.” Id. Lack of consent, by itself, is insufficient
to prove forcible compulsion. Something more is required, that
something being the use of force upon the will of the complainant
toresist. Forcible compulsion requires that force be used—whether
physical, intellectual, moral, emotional, or psychological (see 18
Pa. C.S.A. §3101 (Definitions))—and that such force renders the
complainant’s submission non-volitional. Id.; Commonwealth v.
Bufﬁngton, 574 Pa. 29, 42, 828 A.2d 1024, 1031 (2003).

The degree of force required to meet this standard is relative
and rests on the totality of the circumstances of a given case. Fac-
tors to be considered are

the respective ages of the victim and the accused, the re-
spective mental and physical conditions of the victim and
the accused, the atmosphere and physical setting in which
the incident was alleged to have taken place, the extent to
which the accused may have been in a position of authority,
domination or custodial control over the victim, and whether
the victim was under duress.

Rhodes, supra at 556, 510 A.2d at 1226. That the victim resisted

is not a prerequisite to proving forcible compulsion. Id.; 18 Pa.

C.S.A. §3107.

The degree of physical force exercised by Defendant when
he guided Mrs. Doe’s head to his genitals, while minimal and not
sufficient by itself to meet the standard of forcible compulsion, is
nevertheless a factor to be considered given the circumstances of
this particular victim and the facts and circumstances of the case.
As noted in Rhodes, and applicable by analogy to the instant facts
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COM. of PA vs. DEGILIO 7

where Mrs. Doe’s ability to make clearheaded decisions and to fend
for herself was compromised and not equal to that of Defendant,

There is an element of forcible compulsion, or the threat
of forcible compulsion that would prevent resistance by a
person of reasonable resolution, inherent in the situation in
which an adult who is with a child who is younger, smaller,
less psychologically and emotionally mature, and less so-
phisticated than the adult, instructs the child to submit to
the performance of sexual acts. This is especially so where
the child knows and trusts the adult. In such cases, forcible
compulsion or the threat of forcible compulsion derives from
the respective capacities of the child and the adult sufficient to
induce the child to submit to the wishes of the adult (‘prevent
resistance’), without the use of physical force or violence or
the explicit threat of physical force or violence.

Id. at 557,510 A.2d at 1227. See also, Commonwealth v. Frank,
395 Pa. Super. 412, 432, 577 A.2d 609, 619 (1990), appeal de-
nied, 526 Pa. 629, 584 A.2d 312 (1990) (finding therapist-patient
relationship, plus therapist’s threat to sabotage eleven- or twelve-
year-old patient’s chances of adoption if he did not engage in sexual
acts during therapy sessions, sufficient to establish psychological
forcible compulsion).

The sine qua non of forcible compulsion is the use of superior
force—physical, moral, psychological or intellectual—to compel
another to do a thing against that person’s will. Commonwealth v.
Ables, 404 Pa. Super. 169, 176, 590 A.2d 334, 337 (1991), appeal
denied, 528 Pa. 620, 597 A.2d 1150 (1991); Rhodes, supra at 552-
53,510 A.2d at 1225. Here, Defendant was clearly in a dominant
position vis-a-vis Mrs. Doe. (N.T., 5/14/14, p. 135.) Defendant was
alicensed psychologist, trained and experienced in his field. (N.T.,
5/14/14, pp. 20-22.) Mrs. Doe had been referred to Defendant for
outpatient treatment and she was in Defendant’s office, alone with
him, for these purposes. Defendant was the doctor in charge and
Mrs. Doe the patient. Mrs. Doe had only recently been discharged
from a mental health facility where she had been diagnosed with
major depressive disorder, was heavily medicated for this condi-
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8 COM. of PA vs. DEGILIO

tion, and was vulnerable to being taken advantage of, all of which
Defendant was aware of at the time of the assault.®

Before Defendant met with Mrs. Doe, Mrs. Doe’s record of
medical treatment at the Behavioral Health Unit was forwarded
to him, together with her diagnosis of severe mental depression.
Mrs. Doe told Defendant that she was depressed and suicidal, that
she was on new medication—Klonopin—and its dosage, and that
this medication was affecting her coordination and balance. As a
trained psychologist, Defendant knew that Mrs. Doe was suscep-
tible to manipulation, that her mental functioning was diminished,
and that she was desperate for help. Knowing this, Defendant not
only flattered and flirted with Mrs. Doe, he virtually told her flat
out that he wanted to have sexual relations with her and that this
would make her feel better. Defendant had to know that a rational
person in her right mind, seeking treatment for mental illness,
would not believe such treatment included having sexual relations
with her doctor, yet, this is exactly what Mrs. Doe conveyed when
she submitted to Defendant’s advances, without resistance, asking
at the same time, “will this help me?”

Mrs. Doe was confused and insecure. She was assured by the
Defendant that he cared for her, and she trusted and believed the
Defendant when he told her he would help her. She viewed the
Defendant as a professional person who knew what he was do-
ing, and she submitted to his demands, behind closed doors, at a
time when she was clearly vulnerable to being taken advantage of
and was physically restricted in her ability to walk away, accept-

8 Dr. Levinson testified that the combined effects of Mrs. Doe’s severe
depression and high dosage of Klonopin made her extremely vulnerable and
susceptible to manipulation. On this point, which clearly implicates her will to
resist, Dr. Levinson testified:

One of the core symptoms of severe depressive state is that your self-
esteem is very low. You look at yourself, at the world, at the future through
dark glasses. You are not sure any more about your decisions. You're not
sure about what you should do, what steps you should take. So anybody
that comes across as strong and confident and knows what he’s doing can
easily manipulate you. If you add to this the fact that you're drugged by
a medication, being overdosed by a medication and completely delirious,
then obviously, you're more vulnerable, more susceptible to being taken
advantage of by others.

(N.T., 5/13/14, pp. 31-32.)
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COM. of PA vs. DEGILIO 9

ing, beyond rational comprehension, Defendant’s assurances that
gratifying Defendant sexually would help in her treatment.

We agree with Defendant’s position that proof of “forcible
compulsion” requires proof of “something more” than mere lack of
consent, but disagree that this something more was not proven. See
Buffington, supra at 42, 828 A.2d at 1031-32; Commonwealth v.
Berkowitz, 537 Pa. 143, 149-50, 641 A.2d 1161, 1164-65 (1994);
see also, Commonwealth v. Smolko, 446 Pa. Super. 156, 164,
666 A.2d 672, 676 (1995) (“Where there is a lack of consent, but
no showing of either physical force, a threat of physical force, or
psychological coercion, the ‘forcible compulsion” requirement ...
is not met.”). ?

In arguing that Mrs. Doe consented to his advances, that
she allowed them to occur, and that she voluntarily participated,
Defendant asks us to ignore why Mrs. Doe was in his office, the
nature of the relationship between them, and that her ability to
exercise normal judgment was severely impaired by her mental
illness and the medication she was taking. Though not as palpable
as physical force, or the threat of physical force, the vulnerability
of an individual in deep depression is something Defendant was
acutely aware of given his profession. And, as already noted, the
test for forcible compulsion takes into account the particular cir-
cumstances and vulnerability of the victim. See Rhodes, supra
(finding forcible compulsion based upon the child’s physical and
emotional helplessness in the face of her neighbor’s commands,
especially when the child knew and trusted the adult neighbor);
Commonwealth v. Smolko, supra (finding forcible compulsion
where the defendant performed oral sex on a victim who suffered
from Pelizaeus-Merzbacher Syndrome and was confined to a
wheelchair, and who was unable to physically defend himself or
otherwise stop the assaults which the victim did not want to occur;
the victim was vulnerable, the defendant in a position of authority,

?In its opinion in Buffington, the Pennsylvania Superior Court explained
that whereas the element of forcible compulsion looks to the conduct of the
defendant, the element of lack of consent implicates the conduct of the com-
plainant. Commonwealth v. Buffington, 786 A.2d 271, 274 (Pa. Super. 2001),
aff’d, 574 Pa. 29, 828 A.2d 1024 (2003). We agree with this assessment, noting,
however, that while the absence of consent alone will not satisfy the element of
forcible compulsion, forcible compulsion encompasses within its meaning a lack

of consent as interpreted by our case law. See Commonwealth v. Buffington,
574 Pa. 29, 42, 828 A.2d 1024, 1031 (2003).
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10 COM. of PA vs. DEGILIO

and the victim so physically deficient as to be unable to exert his
will to resist the sexual demands of the defendant).

In testing the waters during his first appointment with Mrs.
Doe and then crossing the line in the second appointment, De-
fendant took advantage of Mrs. Doe’s weakened condition and
emotionally and psychologically compelled her to engage in acts
against her will. Cf. Commonwealth v. Gonzalez, 109 A.3d 711
(Pa. Super. 2015) (finding that notwithstanding the existence of a
dating relationship and the initial consensual nature of the parties’
physical contact with one another—kissing and touching each
other’s genitals over their clothing—and even though the physical
force used was minimal, the element of forcible compulsion was
met given the victim’s vulnerability as one suffering from cerebral
palsy and her verbal request that defendant stop).*’

A challenge to the sufficiency of the evidence is measured by
viewing the evidence admitted at trial in a light most favorable to
the Commonwealth as the verdict winner and accepting as true
all evidence and reasonable inferences drawn therefrom which, if
believed, the jury could have relied upon in reaching its verdict.
It is from this perspective that the court must determine whether
the evidence is sufficient to support the verdict. Id. at 716. When
viewed in this light, as set forth above, we find the evidence suf-
ficient to support the verdict."!

1"We reject Defendant’s suggestion that because Defendant was not charged
with either sexual assault (18 Pa. C.S.A. §3124.1) or indecent contact without con-
sent (18 Pa. C.S.A. §3126(a)(1)), both of which require only that the victim did not
consent, but with violating Sections 3123(a)(1) and 3126(a)(2) of the Crimes Code
which go one step further and require proof of forcible compulsion, Defendant’s
convictions are not sustainable. While we note that inherent in a finding of forc-
ible compulsion is an absence of consent, the fact that Defendant may also have
been charged with these other offenses and been convicted does not preclude a
conviction under Sections 3123(a)(1) and 3126(a)(2) where the elements of such
offenses have been proven beyond a reasonable doubt. Cf. Commonwealth v.
Rhodes, 510 Pa. 537, 561, 510 A.2d 1217, 1229 (1986).

"n paragraph 29 of Defendant’s Post-Sentence Motion, Defendant contends
the evidence was insufficient to support his conviction of indecent exposure under
18 Pa. C.S.A. §3127(a). This Section provides that “a person commits indecent
exposure if that person exposes his ... genitals ... in any place where there are pres-
ent other persons under circumstances in which he ... knows or should know that
this conduct is likely to offend, affront or alarm.” Because we believe it evident
that a doctor exposing his genitals to a patient during treatment is conduct likely to
offend, affront or alarm that patient, no further discussion of this issue is necessary.
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Weight of the Evidence

In contrast, a challenge to the weight of the evidence requires
areview of all of the evidence admitted at trial and a determination
whether the verdict is so contrary to the evidence as a whole so as
to shock the courts sense of justice. Commonwealth v. Boyd,
73 A.3d 1269, 1274-75 (Pa. Super. 2013) (en banc). The role of
the trial judge in this review is to determine whether certain facts
are so clearly of greater weight than others that for the jury to
have ignored them or to give them equal weight with other facts
is to deny justice. Gonzalez, supra at 723. Because an appellate
court’s review of a trial court’s order denying a weight of the evi-
dence claim is a review of the trial court’s exercise of discretion in
reaching its decision, rather than a direct review of the evidence
and a determination on its own as to whether the jury abused its
discretion in evaluating and weighing the evidence, the denial of
a motion for new trial on this basis is one of the most unassailable
on appeal. Id.; Commonwealth v. Diggs, 597 Pa. 28, 39, 949
A.2d 873, 879-80 (2008).

We have no doubt that the evidence presented in this case
was more than sufficient to justify an acquittal had the jury so de-
cided. The jury could have found that the police investigation was
inadequate and incomplete and that, as a result, it was in doubt as
to what actually happened. (N.T., 5/12/14, pp. 89, 138-39, 237-42,
252-55; N.T., 5/13/14, pp. 89-90, 99-100.) The jury could have ac-
cepted Defendant’s testimony that Mrs. Doe never appeared for
her appointment on February 24, 2009, that he never saw her that
day, and that he never assaulted her. The jury could have believed
Rebecca Kadingo, the mother of a patient Defendant was treating,
who testified that she was present in Defendants office on Febru-
ary 20, 2009, when Mrs. Doe arrived for her appointment; that
Defendant handed Mrs. Doe some paperwork to fill out which she
worked on for five to ten minutes; that as Mrs. Doe was complet-
ing this paperwork, Defendant told Mrs. Kadingo about a skin tag
near his belt line he was having checked out; that she sat in the
waiting room outside Defendant’s office whose door was opened
by several inches while he met inside, in private, with Mrs. Doe;
that she overheard some of what occurred between them; that
at one point she entered Defendant’s office to get bandages for
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a bleeding finger; that she heard no suggestive or inappropriate
solicitations made by Defendant; and that at the end of her session
with Defendant, Mrs. Doe was upset and stomped out of the office
like a little two-year-old. (N.T., 5/13/14, pp. 211-17, 237-38.) The
jury could also have been persuaded by Ms. Beckett who, without
skirting detail, testified of a sexual rendezvous between her and
Defendant on February 24, 2009, at the very time when Mrs. Doe
testified Defendant was with her. (N.T., 5/13/14, pp. 150, 152-54.)
The jury could also have legitimately questioned the veracity of Mrs.
Doe, finding that given her state of mind and the effect Klonopin
can have on a person’s ability to think clearly, she either imagined
having been attacked or misinterpreted what actually happened.
(N.T., 5/13/14, p- 118; N.T., 5/14/14, pp. 202-204, 220.)

But, this is not the standard by which to evaluate a challenge to
the weight of the evidence. “A verdict is not contrary to the weight
of the evidence because of a conflict in testimony or because the
reviewing court on the same facts might have arrived at a different
conclusion than the factfinder [sic].” Commonwealth v. Morales,
625 Pa. 146, 164, 91 A.3d 80, 91 (2014) (citation omitted). The jury
had every right to make its own assessment of credibility and to
disbelieve any or all of Defendant’s evidence and reject the infer-
ences therefrom.

Without question, the police investigation could have been
more thorough, but that does not mean something more would
have been found or that Mrs. Doe’s version of what occurred would
have been contradicted. The jury had a right to judge Defendant’s
testimony taking into consideration that his professional license was
on the line if convicted and that a conviction would likely result in
imprisonment. The jury may well have found that the timing of De-
fendant in providing Mrs. Kadingo’s name to the police, within five
hours of when he was interviewed by the police on July 7, 2009, and
after speaking with Mrs. Kadingo who reminded him that she was
in the office on February 20, 2009, was suspicious (N.T., 5/12/14,
pp. 218-20; N.T., 5/13/14, pp. 234-35, 241-42; N.T., 5/14/14, pp. 41,
151)" and that her testimony was too convenient: did it really make

2For instance, Mrs. Kadingo testified that she contacted the Defendant to let
him know she was in the office that day only after she learned of his arrest. (N.T.,
5/13/14, pp. 231, 241-42.) Defendant was not arrested until January 28, 2010.
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sense that an experienced psychologist would leave the door to his
office open two to three inches while meeting with a patient—here,
Mrs. Doe—thereby allowing Mrs. Kadingo to eavesdrop on what
was being said, or that Mrs. Kadingo would knowingly interrupt
Defendant while he was meeting with a patient inside his office,
or that Defendant would mention his skin tag to Mrs. Kadingo in
the presence of Mrs. Doe whom he had never met before and was
in his office for the first time. (N.T., 5/13/14, pp. 213-17, 223-24,
238-39; N.T., 5/14/14, pp. 58-59, 63-65, 151-54, 156-57, 159.)"
Similarly with respect to Ms. Beckett: did it really make sense that
a spur-of-the-moment liaison would be documented in her office
calendar, rather than a more likely explanation, that as a former
paramour for two years, Ms. Beckett still had strong feelings for
Defendant and was willing to help him at all costs. (N.T., 5/13/14,
pp. 147-49, 160-61, 167-68, 176-82, 195.)

As to Mrs. Doe, her sincerity was apparent. She readily ad-
mitted that she was depressed, suicidal, confused and heavily
medicated at the time of the assault.'* Further, that after she was
readmitted to the Behavioral Health Unit on February 26, 2009,
and none of the staff believed her story, she had self-doubts and
commented, “But it seemed so real.” (N.T., 5/12/14, pp. 138-40;
N.T., 5/13/14, pp. 67, 118.) More importantly, Mrs. Doe also testi-
fied that as she got better and her dosage of Klonopin was reduced,
her mind cleared, and not only could she recall in greater detail
what had happened, she was certain it did happen. (N.T., 5/12/14,
pp- 91, 97, 143-45, 204, 206; N.T., 5/13/14, pp. 64, 88-89.) The

13 At any rate, it was clear that Mrs. Kadingo wanted to help Defendant.
(N.T., 5/14/14, p. 170.)

“Dr. Levinson, who was Mrs. Doe’s treating psychiatrist after the assault
by Defendant, testified that for a person who is not accustomed to Klonopin,
as was the case with Mrs. Doe, he “can become extremely confused, delirious,
tired, sleeping a lot, can have gait impairments.” (N.T., 5/13/14, p. 30.) In further
explanation, Dr. Levinson testified:

Eight milligrams of Kloponin is extremely high dosage, way above the
recommended dose. It can cause confusion, sedation, cognitive impairments
and even gait impairments. Ms. Doe reported to me that she had all of
these symptoms. She said that she occasionally bumped into objects. She
said that she was tired all the time. She said that it was hard for her to stay
alert. I believe that this combination of symptoms affected her capacity to
function in multiple levels, including taking care of her children.

(N.T., 5/13/14, p. 52.)
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14 COM. of PA vs. DEGILIO

sincerity of this belief was evident in her resulting diagnosis of
post-traumatic stress disorder specifically related to the assault by
Defendant and her readmission to the Behavioral Health Unit on
February 26, 2009. (N.T., 5/13/14, pp. 23-24, 26; N.T., 5/14/14,
pp. 205-206.)

Giving further credence to Mrs. Doe was her immediate
reporting of what happened to her close friend, Tracy Sherwood,
within an hour of when she left Defendant’s office on February 24,
2009. (N.T., 5/12/14, pp- 83-84, 133; N.T., 5/13/14, pp. 71, 93-94.)
Mrs. Sherwood testified of meeting with Mrs. Doe on that date,
of Mrs. Doe telling her what had happened, of Mrs. Doe feeling
betrayed and guilty at the same time, and of her own observations
of Mrs. Doe whom she described as a mess: shaking, confused,
and distraught, with heavy breathing and slurred speech. (N.T.,
5/13/14, pp. 83-86.)

While perhaps this by itself may not have been enough to
convince the jury of the validity of what Mrs. Doe claimed, hard
evidence existed to support her accusations. Mrs. Doe recalled
Defendant’s birthmark which was below his belt line, near his geni-
tals. She knew where it was, its shape and its color. (N.T., 5/12/14,
pp- 213-14.) This was solid evidence to back Mrs. Doe’s account of
what occurred and the existence of this birthmark was confirmed
by the police on their examination of Defendant.

That the jury believed Mrs. Doe over Defendant and accepted
her version of what occurred on February 24, 2009, does not shock
our sense of justice. That the jury found that Defendant’s sexual
assault of Mrs. Doe was the result of forcible compulsion, that Mrs.
Doe was severely compromised at the time, that she believed De-
fendant when he told her the sexual relationship was therapeutic,
and that Defendant exercised moral, psychological and intellectual
force in taking advantage of Mrs. Doe is supported by the evidence.
Competency to Stand Trial

Finally, Defendant contends that he should never have gone
to trial in May 2014, that he was unable to effectively assist his
counsel in his defense, and that, when he testified, he was cogni-
tively impaired. As a consequence, Defendant asserts he had dif-
ficulty remembering facts, concentrating on what was being asked
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and articulating his responses, at times contradicting testimony
of other witnesses favorable to his defense. The cause of these
problems, according to Defendant, was hypothyroidism, which
was not diagnosed until after trial. Legally, Defendant claims he
was incompetent to stand trial.'”

A criminal defendant is incompetent to stand trial if he is either
unable to understand the nature of the proceedings against him
or to participate in his own defense. Commonwealth v. Brown,
582 Pa. 461, 490-91, 872 A.2d 1139, 1156 (2005). The defendant
is presumed competent and the burden of showing otherwise, by
apreponderance of the evidence, is upon the defendant. Id. Here,
Defendant only challenges his ability to assist and participate in
his own defense, not his understanding of the nature or object of
the proceedings against him. This challenge fails for the reasons
which follow.

Dr. Megan Leary, a board-certified neurologist, first saw De-
fendant on November 7, 2013, when she was assisting Defendant
in his recovery from the effects of a stroke he suffered in May 2013.
Dr. Leary testified that on May 21, 2014, one week after the jury’s
verdict, Defendant contacted her office complaining of problems
he was having when communicating with others: specifically, De-
fendant reported having trouble processing and understanding
what was being said to him and in articulating what he wanted to
say in response. This problem, as described by Defendant, first
began shortly after he last met with Dr. Leary on April 4, 2014,
and gradually worsened thereafter.

At first, Dr. Leary’s staff thought Defendants cognitive dif-
ficulty was a side effect of anti-seizure medication he was taking,
however, after the results of blood tests ordered by Defendant’s
primary care physician which were taken on June 28, 2014, and
July 15, 2014, reported TSH (“Thyroid Stimulating Hormone”)
levels of 18.22 and 23.26, respectively, Defendant was diagnosed

Although raised for the first time in Defendant’s Post-Sentence Motion, this
issue has not been waived. The Pennsylvania Supreme Court has consistently held
that “the issue of whether a defendant was competent to stand trial is an exception
to the waiver rule in cases on direct appeal.” Commonwealth v. Brown, 582 Pa.
461, 490-91, 872 A.2d 1139, 1153 (2005) (citations omitted).
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16 COM. of PA vs. DEGILIO

with hypothyroidism.'® Dr. Leary testified that confusion and poor
concentration are known symptoms associated with hypothyroid-
ism and that within one to two weeks of being given medication
for this condition, Defendant reported improved concentration
and ability to communicate. Ultimately, Dr. Leary opined that
Defendant’s difficulty in concentrating and focusing at trial had
a medical basis (i.e., hypothyroidism), and that this affected his
ability to participate and assist with his defense."”

On cross-examination, Dr. Leary acknowledged that persons
with hypothyroidism do not necessarily experience confusion and
poor concentration, and that because the symptoms are subjec-
tive, their existence depends on reliable self-reporting.'® She also
testified that when confusion and poor concentration is due to hy-
pothyroidism, the effect is widespread, not discrete, and generally
does not fluctuate from day to day. Consequently, the testimony
of Defendant’s trial counsel, John Waldron, Esquire, who testified
that Defendant exhibited no difficulty in responding to questions
or recalling facts when he reviewed Defendant’s testimony with
him the evening before Defendant testified, as well as Defendant’s
ability while testifying at trial to recall in detail many and varied
facts, and to regain his train of thought after some initial confusion,
dictates against hypothyroidism as a cause of any shortcomings in
Defendant’s testimony. Moreover, Attorney Waldron testified that
Defendant was medically cleared for trial by Dr. Leary."

15Dr. Leary testified that the normal range for TSH is 0.56 to 4.0. According
to Dr. Leary, because Defendant’s levels were more than four times normal, this
was suggestive of hypothyroidism.

17 Significantly, Dr. Leary made a distinction between encephalopathy, a
confused state caused by metabolic problems, which can wax and wane over time,
and memory loss which is constant. Dr. Leary attributed Defendants presumed
inability to focus and pay attention to encephalopathy. Yet, a close reading of
Defendant’s testimony shows Defendant was not confused by the questions he
was asked. When he exhibited difficulty, it was in recalling what had happened
or remembering what he had already said.

'8In this regard, it is not insignificant that Defendant is a practicing psycholo-
gist, and that his field of practice is clinical and forensic psychology. (N.T., 5/14/14,
pp- 20-22.) As such, Defendant was familiar with the legaIJ) standard for competency.

" Defendant advised Attorney Waldron in writing of this medical clearance
by e-mail dated January 21, 2014. (See Commonwealth Exhibit No. 2 introduced
at the hearing on Defendant’s Post-Sentence Motion held on February 4, 2015.)
In Defendant’s Post-Sentence Motion, Defendant also acknowledged that he was
medically cleared for trial. (Post-Sentence Motion, paragraph 41.) However, Dr.
Leary denied that she ever medically cleared Defendant for trial or that she was
even asked to do so.
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Attorney Waldron is an experienced, respected criminal de-
fense attorney. He testified that he met and discussed Defendant’s
case with Defendant multiple times prior to trial, that Defendant
was active and instrumental in trial preparation, that he noticed
no limitations in Defendant’s ability to assist or participate in his
defense, that Defendant was active in the jury selection which
occurred on May 5, 2014, and that during the two days of trial
testimony which preceded Defendant taking the stand, and even
after Defendant had testified, Defendant never mentioned that he
was having difficulty concentrating or following what was occur-
ring.* Instead, Attorney Waldron noted what is common knowledge
among experienced trial counsel, that sometimes, regardless of the
defendant’s knowledge of the facts, and regardless of preparation,
the defendant freezes on the witness stand, is unable to recall what
occurred when asked, or even to remember what he has previously
said in response to the same question, and says things that are bet-
ter left unsaid.?!

In reviewing Defendant’s testimony, it is true that Defendant
did not know the answers to certain questions asked and that in
certain instances his testimony did not support and at times contra-
dicted the testimony of other defense witnesses which was favorable
to him. (N.T., 5/13/14, pp- 175, 187-91, 213, 240; N.T., 5/14/14,
pp- 27, 139-40, 151, 154, 157-59, 175-76.) It is also true that more
than five years had passed from the events on which Defendant’s
prosecution was based and that a natural lapse in memory could
be expected, and that where contradictions occurred, Defendant
may well have been more accurate than the witness whose testi-
mony was contradicted. (N.T., 5/14/14, pp. 135, 140, 163, 168.)*
As to being confused, this certainly was not the case throughout

2 The first time Attorney Waldron learned that Defendant claimed he was

having difficulty at trial was after the verdict was returned and Attorney Waldron
was advising Defendant of his right to appeal.

' Defendant’s wife, also a forensic psychologist, was present when Defen-
dant testified at trial. She too was disappointed in Defendant’s demeanor and the
manner in which he testified. At the hearing held on Defendant’s Post-Sentence
Motion, Mrs. Degilio testified that she did not question Defendant’s competency
at the time, knowing that he had been medically cleared for trial, but attributed
his poor performance to the stress of trial.

2 A defendant’s inability or failure to recall key events surrounding the
criminal offenses with which he has been charged, even to the extent of total
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Defendant’s entire testimony, and on several occasions when it did
occur, Defendant demonstrated the ability to catch himself and
get back on track. (N.T., 5/14/14, pp. 42-44.) Even beyond this, at
times Defendant sought to clarify statements he had given five years
earlier which may have been confusing when made. (N.T., 5/14/14,
pp. 136-37.) In addition, as a general statement, Defendant had
more difficulty answering questions on cross-examination than he
did on direct, which is natural and to be expected of any witness.
(N.T., 5/14/14, pp. 26, 154.)

The Commonwealth called Dr. Frank Dattilio as its expert
to evaluate Defendant’s competence to be tried. Dr. Dattilio is a
licensed and board-certified psychologist; Dr. Dattilio’s practice is in
clinical and forensic psychology.® After reviewing Defendant’s trial
testimony, as well as Dr. Leary’s medical records, and interviewing
defense counsel, Dr. Dattilio concluded that while Defendant ex-
perienced difficulty, at times, in answering questions and recalling
events, a review of when this occurred and the circumstances did
not support a finding that Defendant was “substantially unable to
understand the nature or object of the proceedings against him or
to participate and assist in his defense.” 50 P.S. §{7402(a) (Defini-
tion of Incompetency). Finding Dr. Dattilio to be credible and his
reasoning persuasive, we likewise conclude that because Defendant
was able to prepare and participate effectively with his counsel in
amnesia, does not per se render him incompetent to stand trial. Commonwealth

v. Stevenson, 64 A.3d 715, 720-21 (Pa. Super. 2013), appeal denied, 622 Pa.
759, 80 A.3d 777 (2013).

Absent evidence of a mental disability interfering with the defen-
dants faculties for rational understanding, it is settled that mere vacuity of
memory is not tantamount to legal incompetence to stand trial. It is only
where the loss of memory [affects] or is accompanied by a mental disorder
impairing the amnesiac’s ability to intelligently comprehend his position
or to responsibly cooperate with counsel that the accused’s guaranties to a
fair trial and effective assistance of counsel are threatened and therefore
incapacity to stand trial may be demonstrated.

Id. at 720 (quoting Commonwealth v. Epps, 270 Pa. Super. 295, 411 A.2d
534, 536 (1979)).

#Dr. Dattilo testified he has evaluated the legal competence of numerous
criminal defendants and been qualified in multiple jurisdictions to provide expert
opinion evidence with respect to such evaluations. In contrast, Dr. Leary read-
ily admitted that she was not familiar with the legal standards for determining a
criminal defendant’s competency to stand trial.

36



COM. of PA vs. DEGILIO 19

his defense and possessed a rational and factual understanding of
the proceedings, he was competent. Dusky v. United States, 362
U.S. 402 (1960). See also, Commonwealth v. Hughes, 521 Pa.
423, 555 A.2d 1264 (1989).

CONCLUSION

The quality and quantity of force necessary to constitute “forc-
ible compulsion” under Chapter 31 of the Crimes Code is relative
and depends upon the facts and particular circumstances of each
case. Such force is not limited to physical force, but encompasses, as
well, moral, emotional, psychological and intellectual force if used
to compel a person to engage in conduct against that person’s will.
The evidence, when viewed most favorably to the Commonwealth,
was sufficient for the jury to conclude not only that Defendant was
peculiarly aware of Mrs. Doe’s vulnerability to emotional and psy-
chological pressure, but that he used that knowledge to prey upon
her, taking advantage of his position of authority and betraying the
trust and confidence she rightly reposed in him, so as to compel
and coerce her to engage in oral sex against her will. Nor, when
viewed in its entirety, did the jury abuse its discretion in reaching
this conclusion.

Separate from Defendant’s challenge to the sufficiency and
weight of the evidence to support his convictions, whether Defen-
dant was competent to stand trial, an issue Defendant raised for
the first time after the jury reached its verdict, was not waived and
could be decided in a retrospective hearing. Commonwealth v.
Santiago, 579 Pa. 46, 64, 855 A.2d 682, 692-93 (2004). Here, the
relatively short time period between trial and the hearing held on
this issue, the nature of the cause of the incompetency claimed,
the content of statements made by Defendant at trial, the avail-
ability of Defendant’s medical records shortly before and shortly
after trial, and the availability of witnesses, both expert and non-
expert, offering testimony regarding Defendant’s mental status at
the time of trial, all favor this review. As such, the hearing held on
Defendant’s Post-Sentence Motion challenging his competency to
stand trial was both appropriate and timely.

Having heard the evidence presented on this issue, and having
thoroughly reviewed Defendant’s trial testimony and been pres-
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ent when this testimony was presented, we are not convinced that
Defendant was legally incompetent to be tried or to be called as a
witness on his own behalf. Defendant’s impairment, such as it was,
did not affect to any significant degree his understanding of the
proceedings or his ability to participate and assist in his defense.
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